IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-50975

UNI TED STATES of AMERI CA,
Pl ai ntiff-Appellee,
VERSUS
NATHANI EL JONES, 111,
and
ALBERT CHEVALI ER,

Def endant s- Appel | ant s.

Appeals fromthe United States District Court
for the Western District of Texas
(W97-CR-28-1)

February 2, 1999
Before JONES, SMTH, and EMLIO M GARZA, Circuit Judges.
JERRY EE. SMTH, Circuit Judge:”’

Nat hani el Jones, 111, and Albert Chevalier appeal their
sentences for violations of federal counterfeiting | aws pursuant to
18 U S.C 88 371 and 472. Jones al so appeals his conviction
claimng insufficient evidence to convict him of one count of
conspiracy to violate counterfeiting laws. Finding no reversible

error, we affirm

" Pursuant to 5 Gr R 47.5, the court has deternined that this opinion
should not be published and is not precedent except under the limited
circunstances set forth in 5mGr R 47.5.4.



This is not Jones's first experience with counterfeiting. On
July 28, 1996, he was arrested after passing several counterfeit
bills at a Houston night club. The next day, the police stopped
his wunindicted co-conspirator, Geg Brookins,? for a traffic
vi ol ation and found himin possession of counterfeit bills, a paper
cutter, 100% cotton bond paper, razor blades, and a ruler. The
counterfeit bills found on Brookins and Jones had a rel ated origin.

During that sane nont h, defendants passed counterfeit bills to
one of their neighbors, Wllace G aham Wiile in Gahans
presence, they discussed their plan to make counterfeit bills using
a personal conputer, but they lanented that they did not have
enough noney to purchase a conputer. After this conversation
Graham contacted the Secret Service, which began surveillance of
Chevalier and arrested himafter their surveillance reveal ed that
he possessed $1,000 in counterfeit bills. Chevalier admtted that
he and Brooki ns had made roughly $15,000 in counterfeit noney.

Several nonths later, Jones (wWwth Chevalier in the passenger
seat) attenpted to pass a fake $20 bill at a Texas Burger drive-
t hrough w ndow. The enployee recognized that the bill was
counterfeit and infornmed the police. Realizing that sonething was

wrong, Jones began tapping on the restaurant wi ndow while yelling

at the enployee to return the bill. After waiting a few nonents,
Jones drove off w thout securing the bill or receiving his food
or der. As defendants were exiting the restaurant, the police

2 Brookins was not indicted with appellants because he pleaded guilty to
counterfeit charges resulting fromhis Georgia arrest.
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pul l ed them over and began questioning them and noticed a Texas
Burger bag, containing a sandwi ch, on the front seat. Apparently,
def endants had obtained the bag containing the sandw ch when,
earlier that sane day, they had successfully passed a counterfeit
$20 bill at a different Texas Burger. The serial nunbers on the
counterfeit bills at both Texas Burger restaurants were identical.

After checking the car’s registration, the police | earned that
Brooki ns was responsible for paying the auto insurance. Wi | e
def endants were bei ng detai ned, Brookins arrived in a separate car
and told the police that defendants were driving the car for him
Al t hough defendants were arrested, the sane car surfaced again a
few days | ater when Brookins was stopped and arrested in Georgia

for possessing $8,000 in counterfeit noney.

.

Jones argues that the evidence, while sufficient to show that
he violated the law, was insufficient to sustain the verdict tying
him to the counterfeit conspiracy. According to Jones, the
evidence was insufficient because (1) the serial nunber on the
bill he attenpted to pass at the Texas Burger did not match any
serial nunbers on currency seized in July 1996 from Chevalier and
Brookins in Houston; (2) there was no evidence that he knew the
bill he passed was counterfeit; and (3) G ahanmis testinony sel dom
mentions Jones, because G aham was primarily associated wth
Cheval i er.

We review sufficiency of the evidence argunents in the |ight



nost favorable to the verdict and will affirmif any rational trier
of fact could have found the essential elenents of the offense
beyond a reasonabl e doubt. Jackson v. Virginia, 443 U S. 307
(1979). To establish a conviction for conspiracy to violate
counterfeit | aws, the governnent had to prove that (1) Jones agreed
wth another person to pursue the unlawful objective; (2) he
voluntarily agreed to join the conspiracy; and (3) one of the
menbers of the conspiracy perforned an overt act in furtherance of
the conspiracy. See United States v. C hak, 137 F.3d 252, 259-60
(5th Gr.), cert. denied, 119 S. C. 118, and cert. denied,
119 S. C. 203, and cert. denied, 119 S. C. 203 (1998). Al though
the elenments can be inferred from circunstantial evidence, nere
presence at the crine scene or association with participants i s not
enough to establish qguilt. See United States v. Vel gar-Vivero,
8 F.3d 236, 241 (5th Cr. 1993).

There is sufficient evidence to support Jones’s conspiracy
convi ction. From Grahanmis testinony, the jury could reasonably
infer an agreenent regarding defendants' passing of counterfeit
money and their plans to use a personal conputer to nake
counterfeit noney. Jones’s actions at the drive-through w ndow
al so show evidence of an agreenent and an overt act. Al t hough
Jones argues he did not knowthe bill was fake, when he noticed the
Texas Burger enpl oyee stalling he began yelling for the enpl oyee to
return the bill in exchange for three $1 bills. He fled the scene
W t hout securing his noney or his order. Wen the police stopped

hi mnonents | ater, they found a Texas Burger bag with a sandwich in



i t SSpresumably the product of his successful passing of another $20
bill (with the sane serial nunber) earlier that sanme day. There
was al so evidence of an agreenent anong Jones, Chevalier, and
Br ooki ns because, according to the testinony of a Secret Service
agent, all three were found in possession of bills with the sane
serial nunber, and G aham testified that the three frequently
travel ed together. Fromall this, the jury reasonably could infer
that Jones was an active participant in the conspiracy wth

Cheval i er and Br ooki ns.

L1l

Jones argues that the district court erred in denying his
motion in limne seeking the exclusion of evidence about Brookins’s
arrest in CGeorgia. Evidentiary rulings are reviewed for abuse of
discretion. See United States v. Franklin, 148 F.3d 451, 458 (5th
Cir. 1998). Even if error existed, theruling will not be reversed
if it was harmess. See United States v. Lowey, 135 F. 3d 957, 959
(5th Gr. 1998). “A nonconstitutional trial error is harmess
unless it had substantial and injurious effect or influence in
determning the jury' s verdict.” 1d. (quoting Kotteakos v. United
States, 328 U.S. 750, 776 (1946)).

Jones argues that he was not associ ated with Brooki ns and t hat
Brookins’s arrest in CGeorgia was not related to his case. The
evi dence, however, denonstrates that the district court did not
abuse its discretion. Jones, Chevalier, and Brookins were found

wth counterfeit noney bearing the sane serial nunber. Wen Jones



was pulled over after the Texas Burger incident, the police
di scovered that Brookins was responsible for paying insurance on
the car; Brookins appeared on the scene and told police that Jones
was driving his car. Brookins's arrest in Georgia, where police
uncovered the $8,000 in counterfeit currency, occurred just days
|ater while he was driving the sane car Jones was driving at the
Texas Burger.

Jones next argues that any association between him and
Br ooki ns ceased upon Jones’s arrest and i ncarceration. A defendant
is presuned to continue involvenent in a conspiracy and is
responsi ble for continued acts of co-conspirators, even after his
arrest, unless he has affirmatively withdrawn fromthe conspiracy.
See United States v. Puig-Infante, 19 F.3d 929, 945 (5th Cr.
1994). “Because a defendant’s incarceration is not an affirmative
act on the part of a defendant, it cannot, by itself, constitute
wi t hdrawal or abandonnment.” |d.

Jones did nothing affirmatively to wthdraw from the
conspiracy. To the contrary, he furthered the conspiracy while in
prison by witing letters to Chevalier persuading himto take the
blame for their counterfeiting. Therefore, we hold that the
district court did not abuse its discretion in denying Jones’s

motion in |imne.

| V.
Jones contends that the district court erred in applying a

two-1 evel adjustnent for obstruction of justice. W review the



district court’s interpretation of the sentencing guidelines
de novo and its findings of fact for clear error. See United
States v. Geer, 158 F.3d 228, 233 (5th CGr. 1998). Section 3Cl.1
of the sentencing guidelines provides for a two-|evel increase
“[1]f the defendant willfully obstructed or inpeded, or attenpted
to obstruct or inpede, the admnistration of justice during the
i nvestigation, prosecution, or sentencing of the instant offense.”
Comrent 3(b) lists several exanples of covered conduct, including
“comm tting, suborning, or attenpting to suborn perjury.”

In Chevalier’s initial statenent, he told the police that he
was not involved in the counterfeit ring. Wil e the defendants
were incarcerated, however, Jones sent several notes to Chevalier
asking himto take responsibility and to deny Jones’s invol venent.
In one note, Jones wote,

Ted [Chevalier], you have got to tell themthat | didn’t

know because they could give ne three tine |oser which

starts at nunber 25. Please Ted don’t let ne get three

strikes like this . | need you to wite a sworn
statenent saying | didn't have any know edge that | was

only driving .

Later, he wote a second note stating,

| asked you to please tell them | had no know edge of

that shit that | was just driving, if not, they’ re going

to try nme as a three tinme loser . . . . On the other

hand, if you tell them | didn't know you will have to

take the case which would get you two to three if found

guilty of knowing it was fake. . . If you sign a

statenent saying | didn’t know t hey’ Il have to | et nme go.
Finally, Jones sent a third note to Chevalier with a witten
statenent on it that Chevalier was supposed to copy in his own
handwiting as an affidavit vindicating Jones. After Chevalier had
recei ved these notes, he changed his story and took responsibility
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for the offense.

Jones argues that he was not willfully attenpting to obstruct
justice or suborn perjury but was nerely trying to persuade
Chevalier to tell the truth. The evidence, however, supports the
finding that Jones attenpted to suborn perjury. Chevalier did not
change his statenent until after receiving the notes from Jones.
The Secret Service agent investigating the crine testified that, in
his opinion, the purpose of Jones’s letters was unlawfully to
i nfluence Chevalier’s testinony. Additionally, the presentence
report (“PSR’) recommended a two-|evel adjustnent because of
Jones’s conduct.® Therefore, the district court did not clearly
err in rejecting Jones’s argunents and finding that his letters

were an attenpt to suborn perjury.

V.

Def endants contend that the district court erred in applying
US S G § 2B5.1(b)(2), resulting in an increase in their base
of fense level to 15. Under § 2B5.1(b)(2), the base | evel increases
to 15 if the defendant “manufactured or produced any counterfeit
obligation or . . . possessed or had custody of or control over a

counterfeiting device or materials used for counterfeiting .

8 See United States v. Bermea, 30 F.3d 1539, 1575 (5th Cir. 1994) (“[A] PSR
generally bears sufficient indicia of reliability to be considered by the trial
court as evidence i n making the factual determ nations required by the sentencing
gui delines.”).
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Jones argues that the court erred because there was no
evi dence that he manufactured the counterfeit noney, possessed any
counterfeiting materials, or conspired to manufacture counterfeit
currency. Brookins possessed counterfeit materials, and Chevalier
admtted to making sone of the counterfeit notes. Jones states,
however, that there is no direct proof that he was i n possessi on of
materials to produce counterfeit ~currency or that he nade
counterfeit noney. Thus, we nust consi der whet her Jones’s sentence
can be increased because of his co-conspirators’s conduct.

If a district court “fail[s] to expressly find that the
defendant agreed to jointly undertake” a crimnal activity, we
should reverse any resulting enhancenent as clear error. See
United States v. Dean, 59 F.3d 1479, 1495 (5th Gr. 1995). As the
Dean court went on to point out, a “court’s finding of
foreseeability is irrelevant w thout concurrent findings that
[ def endants] each agreed to a jointly wundertaken crim nal
activity.” | d. Therefore, if we agree with Jones that the
district court failed to find himpart of the “jointly undertaken
activity” of mnufacturing counterfeit currency, we cannot
attribute to him the reasonably foreseeable conduct of his co-
conspirators.

In Dean, the district court failed to make any finding that
the defendants each agreed to a jointly undertaken crimna
activity to carry additional anobunts of crack cocai ne. Fol | owi ng
United States v. Smth, 13 F. 3d 860 (5th Gr. 1994), the Dean court

vacated the sentence enhancenents and renmanded for specific



findings on the “jointly undertaken activity.”

Jones objected to his enhancenent for manufacturing at the
sent enci ng hearing, but the district court overruled this objection
at trial and adopted the recommendati ons of the PSR wi t hout nmaking
its own specific findings. “[A] district court can adopt facts
contained in a PSR without inquiry, if those facts ha[ve] an
adequate evidentiary basis and the defendant does not present
rebuttal evidence.” United States v. Lowder, 148 F.3d 548, 552
(5th CGr. 1998). Therefore, the key inquiry is whether there is
adequate evidence to support the finding that Jones agreed to
participate in “the jointly undertaken activity” of manufacturing
currency (rather than just distributing it).

The governnment has pointed to only one piece of evidence
I'i nki ng Jones to the manufacturing of the counterfeit currency: the
conversation anong Jones, Chevalier, and the governnent’s w tness
Graham Grahamadmtted that Jones and Chevalier never said they
had al ready manuf actured such currency. |Instead, the conversation
remained in hypothetical ternms of how one mght nanufacture
counterfeit currency. Additionally, Chevalier told officers that
he and Brooki ns manufactured the currency, but he did not nention
Jones’ s invol venent .

The district court did not clearly err in holding Jones
responsible for the jointly undertaken activity of manufacturing
counterfeit currency. G ahanis testinony supports the finding that
Jones was aware of a plan to manufacture currency using a personal

conput er. Jones has not challenged the accuracy of G ahams

10



testinony or Grahanmis credibility as a wtness. Jones’s early
i nvol venent i n discussions about manufacturing, when conbined with
his close relations with Brookins and Chevalier, supports the
finding that Jones was part of a jointly undertaken activity to
manuf acture and distribute counterfeit currency.

Havi ng found that Jones agreed to participate in a jointly
undertaken activity, the district court also had to find that the
actions of Jones’s co-conspirators were reasonably foreseeable,
because there is no evidence that Jones participated in the
manuf act uri ng process. Under 8§ 1B1.3(a)(1)(B), one conspirator is

liable (for sentencing purposes only) for all reasonably
foreseeabl e acts and om ssions of others in furtherance of the
jointly undertaken crimnal activity.”

To determ ne a defendant’s accountability for the conduct of
ot hers, “that conduct nust be both 'reasonably foreseeable' to the
defendant and within the scope of the defendant’s agreenent.”
United States v. Carreon, 11 F.3d 1225, 1230 (5th G r. 1994); see
also U S. S.G § 1B1.3 comentary 4. District courts nust nake a
specific factual finding that the defendant’s conduct was
reasonably foreseeable; as in the case of the “jointly undertaken
activity”, however, the finding of foreseeability can be net by
adopting the facts contained in a PSR “if those facts ha[ve] an
adequate evidentiary basis and the defendant does not present
rebuttal evidence.” Lowder, 148 F.3d at 552.

Jones’s PSR recomrended that the court increase his sentence

pursuant to 8 2B5.1(b)(2), and the court overruled his objection
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and adopted the PSR In his brief, Jones does not neke specific
objections to the findings in the PSR Thus, his objections are
i nadequate. See Lowder, 148 F.3d at 552 (“Mere objections do not
suffice as conpetent rebuttal evidence.”). The PSR supports a
finding that it was foreseeable to Jones that his co-conspirators
were in possession of counterfeiting materials and nmanufactured
counterfeit notes. There is substantial evidence that defendants
agreed to nmake and pass counterfeit currency. Jones discussed with
Chevalier the possibility of purchasing conputer hardware to nake
counterfeit noney, and together they passed counterfeit notes to
their neighbors and to enpl oyees at two Texas Burger restaurants.
Additionally, all three conspirators were found in possession of
counterfeit bills wth the same serial nunber, and there was
evidence that all three frequently travel ed together.

Accordingly, the district court did not clearly err in
attributing to Jones the actions of his co-conspirators to

manuf acture counterfeit currency and in thereby enhancing his

sentence pursuant to 8 2B5.1(b)(2). This is not a situation in

whi ch, on appeal, the court will be “left to 'second guess' the

basis for the sentencing decision.” Carreon, 11 F.3d at 1231.
B

Chevalier avers that there is no evidence tying himto the
production of counterfeit noney. Gven that Chevalier admtted to
authorities that he photocopi ed the counterfeit notes, however, the

district court did not clearly err in finding that he “manufactured
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or produced” counterfeit currency.

Chevalier argues that the court erred in enhancing his base
sentence because the term “materials” used in §8 2B5.1(b)(2) does
not include a paper cutter, straight edge, or razor and includes
only itenms such as paper, ribbons, and ink. This argunent al so has
no nerit. A Secret Service agent testified that these itens could
be used to manufacture counterfeit bills, and Chevalier’s own

statenent that he personally “cut the counterfeit . . . using a
razor and a ruler” belies his assertion. Although this court has
never expressly addressed the issue, no circuit has adopted
Chevalier’s argunent.*

Chevalier contends that the court erred in enhancing his
sentence because “(b)(2) does not apply to persons who nerely
phot ocopy notes or otherw se produce itens that are so obviously
counterfeit that they are unlikely to be accepted even if subjected
toonly mniml scrutiny.” See U S.S.G§8 2B5.1(b)(2) coomentary 4.
Because Chevalier raises this issue for the first tine on appeal,
we review only for plain error. See United States v. Ravitch,
128 F. 3d 865, 869 (5th Cir. 1997). To determne the quality of the
counterfeit notes, we consider the follow ng facts, none of which
is dispositive:

(1) physical inspection during the trial or at the

sentencing hearing; (2) whether the counterfeit notes

were successfully passed; (3) the nunber of counterfeit
notes successfully passed; (4) the proportion of the

4 See e.g., United States v. MIller, 77 F.3d 71, 77 n.2 (4th Cr. 1996)
(finding that possession of glue, scissors, paper, and green ink satisfied
8§ 2B5.1(b)(2)); United States v. Penson, 993 F.2d 996, 997-98 (8th Cir. 1990)
(finding that possession of a paper cutter satisfied § 2B5.1(b)(2)).
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nunber of counterfeit notes successfully passed to the

nunber of notes attenpted to be passed; and (5) the

testinony of a lay wtness who accepted one or nore of

the counterfeit notes or an expert witness who testified

as to the quality of the counterfeit notes.
United States v. Wjack, 141 F.3d 181, 184 (5th Cr. 1998) (quoting
United States v. Mller, 77 F.3d 71, 75-76 (4th Cr. 1996)). The
counterfeit notes were not so obviously counterfeit as to be
unaccept abl e. Several wtnesses testified that they did not
recogni ze the currency as counterfeit. Defense counsel argued to
the jury that defendants did not know they possessed counterfeit
nmoney because it was a “darn good counterfeit bill” and that “many
of the[] bills were passed” and “nost people didn't recognize it as

being counterfeit.” So, the district court did not plainly or

clearly err in enhancing Chevalier’s sentence under 8§ 2B5.1(b)(2).

VI,

Because we affirm the sentencing enhancenents under
8§ 2B5. 1(b) (2) for manufacturing counterfeit currency and possessi ng
materials to manufacture counterfeit currency, def endant s’
chal l enge to the sentenci ng enhancenents for the $8, 000 found with
Brookins, even if successful, would not affect their sentences.
Based on the 8 2B5.1(b)(2) enhancenents, both defendants wl|
receive a base offense level of 15 no matter whether their
enhancenments for the $8,000 are affirnmed. Therefore, we decline to
consider the challenge to the enhancenents.

AFFI RVED.
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