IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-50969
Summary Cal endar

AMERI CAN GOOSENECK, | NC. ,
d/ b/ a AG PRODUCTS,

Pl ai ntiff-Appellant-
Cr oss- Appel | ee,

VERSUS
WATTS TRUCKI NG SERVI CE, | NC.,
and
MEL KEMP,

Def endant s- Appel | ees-
Cr oss- Appel | ant s.

Appeals fromthe United States District Court
for the Western District of Texas
( SA-96- Cv-181)

Septenber 16, 1998
Before JOLLY, SM TH, and WENER, C rcuit Judges.
JERRY EE. SMTH, Circuit Judge:’

Anmerican Gooseneck, Inc., doing business as AG Products
(“ Gooseneck”), sued Watts Trucking Services, I nc. (“Watts
Trucking”), and Mel Kenp for conversion. (Gooseneck clained that

Watts Trucking and Kenp had purchased front |oad containers, or

" Pursuant to 5 Gr R 47.5, the court has deternined that this opinion
should not be published and is not precedent except under the limited
circunstances set forth in 5mGr R 47.5.4.



“dunpsters,” on which Gooseneck held a valid and enforceable |ien.
Watts Trucking then distributed the dunpsters throughout the
country, and the contai ners cannot be identified or returned. The
district court held for Gooseneck on its conversion claim and
awar ded $28,500, the anmount the court determined to be the fair
mar ket val ue of the dunpsters at the tinme and pl ace of conversion.

Gooseneck has appeal ed, however, claimng that it should al so
have received the value of the |ost use of the containers during
their period of detention as well as exenpl ary damages and pre- and
post -j udgnent interest. Defendants cross-appeal ed, asserting that
Gooseneck's lien was invalid, that Gooseneck's claim to the
dunpsters was thus subordinate to that of Watts Trucki ng under the
| aw of secured transactions, and that Gooseneck therefore had
failed to establish conversion. W reverse the finding of

liability, thus nooting the damages issue, and we render judgnent

in favor of defendants.

| .

Gooseneck, an Arizona corporation, buys, sells, and |eases
trash contai ners. In April 1993, Md Wstern Waste, Inc. (“Md
Western”), a conpany owned by Janes Covington, |eased 279 eight-
yard front load dunpsters and six six-yard dunpsters from
Gooseneck. M d Western subsequently defaulted on the |ease.

Gooseneck and Md Western then agreed that Md Western woul d
actual ly purchase the dunpsters, on an installnent basis, with the

dunpsters serving as security. I n August 1993, Gooseneck filed



wth the Texas Secretary of State a UCC-1 statenent describing the
type of containers held as security. The UCC-1 form however, did
not include the signature of Covington (for the debtor, Md
Western) as required by the Texas UCC See Tex. Bus. & Couw Cope
ANN. 8 9.402(a) (Tex. UCC) (Vernon 1994).

On Novenber 3, 1993, Covington and Janes Watts entered an
agreenent for Watts Trucking to purchase the 285 containers from
Md Western for $20,500. Wiatts is the sole sharehol der of both
Watts Trucking and a separate conpany, Texas Waste Systens, Inc.
(“Texas Waste”). Kenp worked for Watts as general manager of Texas
Wast e. Under the agreenent between Watts and Covington, Wtts
Trucking was to take the dunpsters in exchange for two cashier's
checks and satisfaction of a debt owed by Md Wstern.

Watts directed Kenp, Texas WAste's nanager, to issue the
checks to Md Western, and the checks Kenp gave M d Wstern showed
Texas Waste as the purchaser of the checks. Kenp was acting,
however, solely on behalf of Watts and Watts Trucki ng, not Texas
Wast e. Watts Trucking was to reinburse Texas Waste for the
expendi t ure.

In | ate Novenber and early Decenber 1993, Kenp began to take
possession of the containers for Watts Trucking. The containers
were initially stored in Texas Waste's yard, where G eg Hanbi cki
a (Gooseneck sales representative, observed them in Mrch 1994.
Hanmbi cki then told Kenp he thought the containers belonged to
Gooseneck. Kenp told Hanbi cki he had bought the containers and

t hat Hanbicki would have to talk to soneone else in the conpany



about the claim Thereafter, Kenp, at WAatts's instruction, began
shi pping the containers to various parts of the country.
.

Apparently unaware that it was Watts Trucking, not Texas
Waste, that had purchased the dunpsters, Gooseneck filed suit in
state court to enforce its lien against Texas Waste. In March
1996, the state court entered a judgnent finding that Gooseneck
hel d an enforceable lien on the containers as agai nst Texas Waste.

During the state trial, Gooseneck learned for the first tinme
that Kenp had been acting for Watts Trucki ng, not Texas Waste, in
purchasi ng, acquiring, and distributing the containers, and in
February 1996, Gooseneck sued Watts Trucking and Kenp in state
court. Watts Trucking renoved the case to federal court on the
basis of diversity of citizenship. Relying on the state court's
determ nation that Gooseneck had a valid |lien on the dunpsters, the
federal district court held for Gooseneck on its conversion claim
and awarded it $28,500, the anmpbunt the court determ ned to be the
fair market value of the dunpsters at the tine and place of

conver si on.

L1,

Because we agree with defendants that the court erred in
finding conversionSSa conclusion that renders noot Gooseneck's
cl ai s concerning the i nadequacy of the district court's renedySSwe
first address the cross-appeal. Def endants note that the UCC- 1

financi ng statenent Gooseneck filed with the Secretary of State and



exhibited at trial l|acked the debtor's signature and is thus
i nval i d under Texas secured transactions |law. See Tex. Bus. & Cou
CobE ANN. 8§ 9.402(a)(Vernon 1994). They argue that because the | ack
of the debtor's signature rendered AG s security interest
i nperfectSSa point the district court nmadeSSpriority of clainms to
the dunpsters depends on 8 9.301, the commercial code provision
governing the rights of “buyers who take priority over unperfected
security interests.” TEX. Bus. & Cow CooE ANN. 8 9.301 (Vernon
1994). As it applies here, 8§ 9.301(a)(3) provides that

an unperfected security interest is subordinate to the

rights of . . . in the case of goods, . . . a person who

is not a secured party and who is atransferee in bulk or

ot her buyer not in the ordi nary course of business, :

to the extent that he gives value and receives del i very

of the collateral wthout know edge of the security

interest and before it is perfected.

The district court failed to apply 8 9.301(a)(3).

Defendants argue that all the statutory elenments of this
provi sion are satisfied, and that Gooseneck's security interest in
the dunpsters was thus subordinate to Watts Trucking's interest.
They contend that (1) Gooseneck held an unperfected security
interest in the dunpsters, (2) Watts Trucki ng bought the dunpsters
not in the ordinary course of business, (3) Watts Trucki ng gave
val ue for the dunpsters, and (4) Watts Trucking received delivery
w t hout know edge of the unperfected security interest.

If all these assertions are correct, Gooseneck's security
interest was subordinate to Watts Trucking's rights. Watts

Trucki ng thus coul d not have engaged in conversion, which requires

“the wongful exercise of domnion and control over another's



property in denial of or inconsistent with his rights.” G een
Int'"l, Inc. v. Solis, 951 S.W2d 384, 391 (Tex. 1997).

Def endants' analysis is correct. The record establishes, and
the district court found, that Gooseneck's security interest was
unperfected and, consequently, is subordinate to the ownership
rights of Watts Trucking, which purchased the dunpsters for val ue
not in the ordinary course of business and received them w t hout
know edge of the unperfected security interest.

Gooseneck contends that defendants did not raise this “failure
of perfection” argunent at trial and are therefore barred from
pressing it on appeal. This claim however, is wthout nerit.

Def endants pursued this |ine of argunment a nunber of tinmes in
the district court. The pre-trial order highlighted the contention
three tinmes. Inits statenent of the case, Watts Trucking cl ai ned
that “[t] he UCC-1 was defective and therefore constitutes no notice
to Watts of AG Products' security interest.” As a contested issue
of fact, the parties identified whether “[Gooseneck] perfected its
security interest in the Containers by filing a UCC-1 Financing
St at enent on August 16, 1993,” and as a contested i ssue of |law, the
parties included “[w hether [Gooseneck's] lien filed August 16,
1993 was valid.”

The validity of Gooseneck's lien as to Watts Trucking al so
surfaced at trial. On the day of trial, Watts Trucking filed a
brief attacking the UCC-1 as unperfected because it |acked the
debtor's signature. Even after trial, defendants pursued the

failure-of-perfection argunent. Watts Trucking filed a post-tria



brief re-stating the argunent, and it noved for judgnment under
FED. R CGv. P. 52(c) at the close of the evidence on the sane
ground. Gven all these statenents of the failure-of-perfection
argunent, Gooseneck's clai mthat defendants are rai sing a newissue
on appeal is unfounded.

Nei t her can Gooseneck successfully argue that Watts Trucking
is precluded fromcontesting the validity of alien the state court
al ready had declared valid. Wile a Texas court did approve the
enforceability of the lien in a case brought by Gooseneck to
enforce the lien against Texas Waste, Watts Trucking was not a
party to that suit and thus coul d not have appeal ed t he judgnent or
argued that a defect in the UCCfiling rendered the lien invalid.

To invoke collateral estoppel, or issue preclusion, the
i nvoki ng party nust establish that the facts sought to be litigated
in the second case were fully and fairly litigated in the prior
action, that those facts were essential to the judgnent in the
first action, and that the parties in the second case were cast as
adversaries in the first action. Bonniwel | v. Beech Aircraft
Corp., 663 S.W2d 816, 818 (Tex. 1984); Benson v. Wanda Petrol eum
Co., 468 S.W2d 361, 362-63 (Tex. 1971). This last elenent is
m ssing here. Watts Trucking is a separate entity fromTexas Waste
and was never in privity with Texas Waste, the defendant in the
state court action. Because Watts Trucking was not cast as an
adversary in the first case, the resolution of that acti on does not
control what it nmay argue now.

Gooseneck also nmakes a vain attenpt to cast defendants’



failure-of-perfection argunent as a defense that FeD. R CGv.

P. 8(b) would require to be “set forth affirmatively” in the
answer to the initial conplaint. In arguing that Gooseneck's
security interest was inperfect, and thus was subordinate to Watts
Trucking's interest, defendants are not setting forth an
affirmative defense; they are sinply contesting an elenent of
Gooseneck's prima facie conversion caseSSi.e., that its right to
the dunpsters was superior to that of Watts Trucking. A denial
that an essential elenment of a claimexists is not the sane as an
affirmati ve defense to the claimand need not be included in the
answer under rule 8(b). Conpare rule 8(b) with FED. R CvVv. P. 8(c).

Gooseneck then argues that the cross-appeal should be
di sm ssed because t he def endant s/ cross-appel |l ants briefed the wong
| awsSt hat of Texas instead of that of Okl ahoma, the state where the
debtor resides. Gooseneck points to UCC §8 9.103(c)(2), which says
that for “nobile goods” the law of the jurisdiction in which the
debtor is located governs the perfection and the effect of
perfection or nonperfection of a security interest. Gooseneck
notes that the debtor here, Md Wstern, was an &l ahoma
corporation and that klahoma |aw thus should apply. Because
defendants briefed Texas secured transactions |aw, Gooseneck
reasons, the failure-of-perfection argunent is barred because it is
not acconpani ed by a proper legal analysis, as required by FeED. R
App. P. 28(a)(c).

Gooseneck has never previously asserted that the Texas UCC

does not govern the security interest here, and Texas law in fact



woul d control, unless the dunpsters at issue were “nobile goods”

rather than “ordi nary goods,” a question appropriate for the trial
court. See TeEx. Bus. & Com CobE ANN. 8§ 9. 103 (Vernon 1994). | ndeed,
Gooseneck did not object to the pretrial order, which stated that
there were no conflict-of-law issues to resolve and inplied that
there were no state statutes or regulations at issue other than
t hose included in Vernon's Texas Statutes.! Mreover, the district
court expressly tested the validity of Gooseneck's financing

statenent “[u]nder Texas |aw,” and Gooseneck never attacked this
decision in any post-trial filing, nor has it cited to the record
to show where it preserved its position about the applicability of
&l ahoma secured transactions | aw

Gooseneck acquiesced in the district court's choice of Texas
law as controlling the issue of UCC-1's validity, and it is a
little late in the day for Gooseneck to change its tune. The
position Gooseneck took in the district court binds it on appeal,
particularly as its position on appeal requires resolution of a
factual issue regarding the nobility of the dunpsters. See
Anmerican Int'l Trading Corp. v. Petrol eos Mexicanos, 835 F.2d 536,
540 (5th Cr. 1987); Shelak v. Wite Motor Co., 581 F.2d 1155, 1160
(5th Gir. 1978).

On the nerits, Gooseneck clains that, under both Gkl ahoma and

1 1tem20 of the pre-trial order states: “List conflict of |aw questions, if
any: Not Applicable.” Item21 states: “A copy of any statute not found in the
United States Code, Code of Federal Regulations or Vernon's Texas Statutes is
attached hereto: Not Applicable.” Theplaininplicationis that the district court
bel i eved, and t he parti es understood, that Texas | awwas the only applicabl e state
law in the case.



Texas | aw, Gooseneck's security interest was perfected, despite the
| ack of the debtor's signature. Because Gooseneck is wong wth
respect to the | aw of both states, we need not address the issue of
which state's |law appliesSSan issue that turns on the factua
question of whether the dunpsters are “nobil e goods,” see TEX. Bus.
& Com CobE ANN. 8 9.103 (Vernon 1994), and that we are consequently
ill-equi pped to resolve.

Wi | e Gooseneck clains that Gkl ahoma's secured transactions
| aw does not require the debtor's signature as a precedent to
perfection, even a cursory | ook at that state's | aw shows that the
debtor's signature is required. Section 9-402(1) of Cklahoma's UCC
i ncludes the signature of the debtor as an essential elenent of a
sufficient financing statenent, see OKLA. STAT. AW. tit. 12A
8 9-402(1), and courts interpreting lahoma | aw on this i ssue have
required the debtor's signature for perfection. See, e.g.,
Pontchartrain State Bank v. Poul son, 684 F.2d 704, 705, 706-07,
708-09 & nn. 1,2 (10th Gr. 1982); WIlnmot v. Central Ckla. G avel
Corp., 620 P.2d 1350, 1353-54 (Ckla. Ct. App. 1980).

Gting 8 9-402(2), Gooseneck states that Oklahoma permts a
financing statenment to be sufficient when it is signed by the
secured party instead of the debtor. Gooseneck apparently fails to
read the whole of that statutory provision. Section 9-402(2)
permts a secured party's signature to be sufficient only for

certain classes of collateral that do not include the dunpsters

10



here.?

Texas | aw al so requires the presence of the debtor's signature
to create a valid financing statenent. See TeEx. Bus. & Cov CoDE ANN.
8§ 9.402(a) (Vernon 1994). Wthout a UCC-1 signed by the debtor,

Gooseneck at nost held an unperfected lien.® Id.; Sommers v. Int'l

°The statute provides:

A financing statenment which otherwi se conplies with subsection (1) is
sufficient whenit is signed by the secured party i nstead of t he debt or
if it is filed to perfect a security interest in:

(a) collateral al ready subject toasecurity interest in another
jurisdictionwhenit is brought intothis state, or when the debtor's
| ocation is changed to this state . ., oor

(b) proceeds . . . if the security interest in the origina
collateral was perfected . . .; or

(c) collateral as to which the filing has | apsed; or

(d) collateral acquired after a change of nanme, identity or
corporate structure of the debtor .

12A O S. § 9-402(2) (enmphasi s added). Because the dunpsters do not fit into any of
these four categories, the subsection does not apply.

3 1t may seemharsh that a “technicality” such as a m ssing signature coul d
subor di nat eSSand sonetines, as in this case, destroySSa party's security interest
incollateral it believes is valid security. Gooseneck argues that the nissing
signature shoul d not weaken its security interest, because Watts Trucki ng could
easi |y have | ear ned of Gooseneck' s interest inthe dunpsters had it nmade reasonabl e
efforts to discover any encunbrances on the property. Gooseneck also points to
caselaw holding that “[s]ubstantial conpliance is sufficient to satisfy the
requi rements of § 9.402.” Crow- Sout hl and Joint Venture No. 1 v. North Fort Worth
Bank, 838 S.W2d 720, 723 (Tex. App.SSDallas 1992, wit denied). This court,
however, has previously rejected Gooseneck's argunents:

When the state | egi sl ature swept away all statutes and judicia
precedents concerning secured transactions in personal property
tangible and intangible, it never intended that the sinpler
requi renents could be ignored. The process of sinplification of
statutory procedures does not give license to omt one of the sinpler
requi renents.

It is true that the legislature did provide in [UCC § 9-402(5)] that

(5) A financing statenent substantially
conplying with the requirenents of this
sectionis effective even though it contains
mnor errors which are not seriously
m sl eadi ng.

Qoviously this pertains to minor errors in the contents of the
(continued...)
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Bus. Machs., 640 F.2d 686, 689 (5th Cr. Unit A Mar. 1981);
Republic Nat'l Bank v. Fitzgerald (Inre E.A Fretz Co.), 565 F. 2d
366, 369-73 (5th Cr. 1978). Consequently, § 9.301, which
identifies persons who take priority over unperfected security
interests, determ nes whose interest in the dunpsters had priority
in this case.

We agree with defendants that all the elenents of 8 9.301 are
met, and that Gooseneck's interest was therefore subordinate to
that of Watts Trucking. First of all, Watts Trucki ng bought the
dunpsters not in ordinary course of business. A buyer in ordinary
course of business buys “froma person in the business of selling
goods of that kind . . . .” TeEX. Bus. & Cov Cobe ANN. § 1.201(9)
(Vernon 1994). Because Md Western, the seller, was not “in the
busi ness of selling” dunpsters, Watts Trucking was a buyer not in

ordi nary course of business.*

(...continued)
statenment and does not relate to one of the fornal requisites of a
financing statenent such as the signhatures of the secured parti es.

Republic Nat'l Bank v. Fitzgerald (Inre E.A Fretz Co.), 565 F.2d 366, 373 (5th
Cir. 1978).

4 ®ooseneck notes that, in the definition of “buyer in ordinary course of
busi ness,” the code defines “buying” so as to exclude “atransfer . . . intotal or
partial satisfaction of a noney debt.” Tex. Bus. & Com CobE ANN. 8 1.201(9) (Vernon
1994). CGooseneck t hus argues that Watts Trucki ng was not a “buyer not in ordinary
cour se of busi ness” because part of the considerationit gave for the dunpsters was
satisfaction of a debt owed by Md Western. This argunent fails for two reasons.

First, 8§ 1.201 defi nes “buying” for the purposes of identifying a “buyer in
ordinary course of business.” The sentence precluding debt satisfaction
transactions from being “buying” sinply operates to exclude debt satisfaction
transacti ons fromthose transacti ons t hat ot herw se woul d make a purchaser a “buyer
i nordinary course of business.” W should not lift the sentence fromits context
and interpret it to nean that any purchase that involves a debt satisfaction as
considerationis not “buying.” Section 1.201(9) nerely identifiesthose buyers who
are buyers inthe ordi nary course of business. All other buyers, even those who buy

(continued...)
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Watts Trucking al so obviously gave value for the dunpsters,
payi ng $20,500. Wile a portion of this was satisfaction of a debt
M d- Western owed, the consideration Watts Trucki ng gave certainly
constituted “val ue.”?

Finally, Watts Trucki ng recei ved delivery wi t hout know edge of
the unperfected security interest. Actual, not constructive,
knowl edge forns the litnus test under § 9-310(a)(3). See TeEx. Bus.
& Com CobE ANN. 8§ 1.201(25) (Vernon 1994) (“A person 'knows' or has
"knowl edge' of a fact when he has actual know edge of it.”). The
district court found that Watts Trucking entered its agreenent to
purchase t he contai ners on Novenber 3, 1993, and that Kenp began to
take possession of the containers in |ate Novenber or early
Decenber 1993. The parties stipulated that “[t]he [c]ontainers
have been under the control of Watts Trucking Service, Inc. at al
times since Decenber 1, 1993.” The key question, then, is whether
def endant s had actual know edge of Gooseneck's unperfected security

interest in the dunpsters as of Decenber 1993.

(...continued)

by satisfying a debt, are buyers not in the

ordi nary course of business. See Chase Manhattan Bank, N. A v. J & L Gen.
Contractors, Inc., 832 S.W2d 204, 211 (Tex. App. SSBeaunont 1992, nowit) (hol ding
that trucking conmpany was buyer not in ordinary course of business where it
satisfied a debt of $681,615 in exchange for property worth $630, 000).

Second, evenif the sentence defining buyingin81.201(9) didapplyto buyers
not inthe ordi nary course of business, Watts Trucki ng still woul d have bought the
dunpsters. 1t did so by fully canceling a debt and gi ving two cashi er checks for
the contai ners. Money was exchanged here; this was not only a debt-cancell ation
transaction.

5> See Tex. Bus. & Com CobE ANN. § 1.201(44) (“[A] person gives 'value' for
rightsif heacquiresthem. . . intotal or partial satisfaction of a pre-existing
claim?”); Chase Manhattan Bank, N.A. v. J & L General Contractors, Inc., 832 S. W2d
204, 211 (Tex. App.SSBeaunont 1992, no wit) (holding that purchaser of equi pnent
gave val ue when it satisfied debt).

13



Watts and Kenp never checked the UCC-1 filings to see whet her
Gooseneck had a lien, nor did the UCC require themto do so. They
both testified that they | acked actual know edge of any such |ien,
and neither Watts nor Kenp actually knew of any lien on the
dunpsters when Watts Trucki ng bought them The record suggests
that the first time Watts Trucki ng or Kenp woul d have had any i dea
t hat Gooseneck m ght have a lien was March 1994, when a Gooseneck
sal es representative saw the containers in Texas Waste's yard and
contacted Kenp to di scuss Gooseneck's interest in the containers.
G ven these facts, it is evident that Watts Trucki ng had no actua
know edge of Gooseneck's lien when it received delivery.

Under 8 9.301(a)(3), Watts Trucking's interest in the
dunpsters i s superior to Gooseneck's unperfected security interest,
whi ch was inperfect because the UCC-1 filing |acks the debtor's
si gnat ure. Hence, under 8§ 9.301(a)(3), Gooseneck's interest is
subordinate to that of Watts Trucki ngSSa buyer not in ordinary
course of business who gave value for the dunpsters and received
them wthout knowl edge of Gooseneck's unperfected security
interest. Because Gooseneck does not have a right to the dunpsters
superior to that Watts Trucking holds, the defendants cannot be
l'iable for conversion.®

The judgnent i s REVERSED and RENDERED i n favor of defendants.

6 See Chase Manhattan, 832 S.W2d at 211 (rejecting bank's conversion claim
agai nst purchaser of coll ateral where bank's financi ng statenent was i nsuffici ent
and bank's security interest was therefore subordinate to right of purchaser).
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