IN THE UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

No. 97-50945
Summary Cal ender

SCRUGGS PROPERTI ES, | NC.,
Pl ai ntiff-Appellant,
VERSUS
STATE FARM LLOYDS,
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Western District of Texas
( SA- 96- CV- 1246)

August 19, 1998

Before JOLLY, SM TH, and WENER, C rcuit Judges.

JERRY EE. SMTH, Circuit Judge:”’

Scruggs Properties, Inc. (“Scruggs”), appeals an adverse jury
verdict onits insurance policy claim Finding noreversible error

inthis Texas diversity case, we affirm

" Pursuant to 5THQR R 47.5, the court has deternined that this opinion
should not be published and is not precedent except under the linmted
circunstances set forth in 5THQR R 47.5.4.



On July 5, 1995, Donald Scruggs went to his office and found
that the property had been burglarized the evening before. The
t hi eves had taken about $39, 000 worth of inventory and caused the
conpany about $46,000 in lost incone. Scruggs called the police
and his insurance conpany.

When the police arrived, Detective Randy Oakes suspected an
i nside job: The placenent of the shattered wi ndow gl ass, which the
thieves apparently used to enter, suggested a ploy. Cakes
suspected that whoever was behind the theft probably entered
t hrough the door, with a key, and |l ater snmashed t he w ndow t o nmake
it look like a forcible entry.

Cakes’s beliefs were reinforced by the fact that the thieves
appeared in no hurry to take the goods. They had neatly stacked
equi pnent near the doorway, w apping cords and all, apparently in
anticipation of a second trip. Cakes also noticed, from a few
enpty cans, that the thieves had taken tine to have a beer or two
before conpleting the theft.

Cakes interviewed Scruggs’'s enpl oyees and found that several
believed the burglary was the work of Douglas Rockwell, who
purportedly had gone into business with Scruggs. Scruggs provi ded
the name and perhaps sone clients, and Rockwell was to have
provi ded the cash and the facilities.

Cakes’ s background research on Rockwell turned up a likely
suspect. Rockwell apparently was |iving under an assuned nanme, on
the run froma fraud charge, and had fabricated his existence in
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several other areas of the country in an attenpt to cheat a buck

Cakes and Scruggs al so | earned that Rockwell had sw ndl ed Scruggs
in their business deal. Rockwell had in fact provided none of his
own capital, but instead provided noney by forging Scruggs’s nane
on | oan docunents and | eases, and by using Scruggs’'s credit card.

Cakes thereafter proceeded to Rockwell’s apartnent. Wen he
arrived, Rockwell initially fled, but returned, saying l|later he
t hought Oakes was there to arrest him Wen Rockwel|l found out
what Oakes wanted, he fled in earnest and renmains at | arge.

Cakes obtained entry to Rockwell’s apartnent wth the
perm ssion of the | andlord, who conplained that Rockwell had fled
W t hout paying rent. Cakes, who did not have a search warrant,
di scovered sone of the property that Scruggs had |listed as stol en
and phot ographed the articles.

Meanwhi | e, Scruggs was pursuing his insurance claim against
his carrier. At the outset, the insurance conpany advanced him a
check for $3,000, promising to pay the full amount |ater.

The policy, however, contained an exclusionary clause, which
prevented recovery if a burglary was commtted by a partner, joint
venturer, officer, director, enployee or agent of the conpany.
Believing that Rockwell had commtted the crine, the insurance
conpany refused to pay Scruggs’s claim under this exclusionary

cl ause.



Scruggs sued in state court, and the insurer renoved. The
parties stipulated that the sole issue for trial was whether
Rockwel | had comnmtted the burglary. |If he did, and was found to
be a person acting within the exclusionary clause’'s limts,
Scruggs conceded t he policy woul d not apply. Likew se, the insurer
conceded that if Rockwell did not conmt the crinme, or was not
found to be a person acting within the scope of the exclusionary
cl ause, the insurer was |iable.

Thus defined, the case proceeded to a jury trial, at which
OGakes testified that he believed Rockwell had commtted the crine.
There was evi dence of Rockwell’s schenes to defraud, specifically,
his prior fraud charge and his non-burglary-related fraud on
Scruggs.

Scruggs noved to exclude the insurer’s introduction of Cakes’s
phot ogr aphs taken at Rockwel |’ s apartnent, on the ground that OCakes
had obt ai ned themw thout a warrant. Scruggs then noved to i npeach
Cakes’s testinony, claimng that Oakes was unable to obtain
fingerprints, or other genetic evidence; and that the police had
failed to arrest Rockwell for the crine. | nstead, Scruggs
mai nt ai ned a theory that the broken w ndow (and sone renoved bars
that covered it) proved that this crinme was the result of an
out si de j ob.

Jurors were asked (1) whether Rockwell commtted the burglary
and (2) if so, whether Rockwell was a person acting within the

scope of the insurance policy. The jury returned affirmative



answers on both questions, and the court entered judgnent for the
i nsurer.

Scruggs appeals only the evidentiary sufficiency of the
finding on the first interrogatory. In doing so, he al so nakes

evidentiary chal | enges.

L1l
Scruggs clains that the district court erred in admtting
Cakes’ s phot ographs taken in Rockwel |’ s apartnent. Scruggs cl ai ns
that the photos were obtained in violation of the Fourth Amendnent
and should therefore be excluded. He al so appears to chall enge

this evidence's reliability.

A

Even assum ng Scruggs’s i nvocation of the exclusionary rule in
this civil proceeding were not otherw se problematic, he has no
standing to assert this Fourth Arendnent violation under the well -
settled lawof this circuit, because he lacks “(1) . . . an actual,
subj ective expectation of privacy wth respect to the place being
searched or itens being seized, and (2) whether that expectation of
privacy is one which society would recognize as reasonable.”

United States v. Lee, 898 F.2d 1034, 1037-38 (5th Gr. 1990).



Scruggs clains the district court should have excluded this
evi dence because it was “unreliable.” He maintains that OGakes
never matched the serial nunbers of +the equipnent in the
phot ographs with those listed as stolen, and therefore, cannot be
sure that those were the stol en goods.

Thi s objection goes nore to sufficiency of the evidence than
to admssibility. The point Scruggs raises, therefore, was for the
jury to weigh and evaluate in reaching its decision on how nuch to
credit the evidence.

Even if we were to consider this objection as a general FEeD.
R EviD. 403 challenge that the prejudicial effect of the evidence
outwei ghed its probative value, however, Scruggs would fare no
better. W review rule 403 challenges for abuse of discretion
See Kelly v. Boeing Petroleum Servs., Inc., 61 F.3d 350, 360 (5th

Cr. 1995). W find no such abuse of discretion here.

| V.
Scruggs challenges, for the first tinme on appeal, the
i ntroduction of Rockwell’s other bad acts to show that Rockwell,
nmore likely than not, commtted this robbery of Scruggs s office.
Scruggs clains the court should have excluded this evidence under
FED. R EviD. 404(b): that the insurer should not have been all owed
to i ntroduce evidence of Rockwell’s bad character to prove that he

acted in conformty therewth.



Even assuming that this claim were properly before us (an
assunption that does not affect the outcone of our analysis), the
court did not abuse its discretion in admtting the evidence under
rule 404(b). Evidence of Rockwell’s past defrauding actions were
relevant in showing a pattern, or plan, to defraud Scruggs, so the
district court was well withinits discretionin deciding to admt
them See FDIC v. Fidelity & Deposit Co., 45 F.3d 969, 979 (5th

Gir. 1995).

V.

“I'n determining the sufficiency of the evidence, we apply
wel | -settled standards of appellate review |If the state of the
proof is such that reasonable and inpartial mnds could reach the
concl usi on expressed in the jury's verdict, we nust not disturb the
jury's findings on appeal.” Carlton v. Shelton, 722 F.2d 203, 205
(5th Gir. 1984).

The evidence supports the jury’'s finding. Al t hough jurors
coul d have believed Scruggs’'s theory, that is, that soneone el se
had broken in from the outside, there was anple evidence that
Rockwel | was one of the culprits. Rockwell had otherw se defrauded
Scruggs; he had fled; and he had what appeared to be sone of the
stolen nerchandise in his apartnent. W are unable to say that no

reasonabl e juror could have drawn the conclusion of this jury on



the first interrogatory.

AFF| RMED.



