IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-50941

DELORES E. SH PP
Pl ai ntiff-Appellant,

ver sus

SEARS ROEBUCK AND COMPANY,

Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Western District of Texas
(SA-97-182)

Cct ober 5, 1998
Before JOLLY, BARKSDALE, and BENAVI DES, Circuit Judges.
PER CURI AM *

Plaintiff Delores E. Shipp appeals an unfavorable summary
judgnment ruling in her enploynent discrimnation suit against
Sears. Shipp, a sales manager enployed by Sears, was fired after
Sears discovered that Shipp had nmarked down and then purchased
items at a fraction of their cost, when the itens shoul d have been
returned to the supplier. The district court granted sunmary
judgnent for Sears, concluding that Shipp failed to present any

evi dence that Shipp’ s race was a factor in Sears’ determnation to

"Pursuant to Local Rule 47.5, the court has deternined that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in Local Rule 47.5. 4.



fire her. On appeal, Shipp contends that the district court erred
when it concl uded that evidence of racial remarks regardi ng Shipp
made by a fell ow enpl oyee did not provide sufficient evidence for
a jury to infer that Shipp’'s termnation was racially notivated.
W review the summary judgnent of the district court de novo,
applying the sane standards as the district court.

Bef ore addressi ng the i ssue on appeal, we should note that the
briefs before the court were thorough and well articul ated and t hat
oral argunent was ably presented and hel pful to the court.

After a review of the record, a study of the briefs, and
consideration of the argunents of counsel, we are unable to find
evi dence t hat woul d support a finding that race was a determ native
factor in Sears’ decision to term nate Shipp. As we have stated in
Rhodes, summary judgnent is appropriate if “the evidence taken as
a whole would not allow the jury to infer that the actual reason

for the discharge was discrimnatory.” Rhodes v. Quiberson Gl

Tools, 75 F.3d 989, 994 (5th Cir. 1996) (en banc).

Shipp has presented evidence that Johnny Ogden, the Loss
Prevention Manager for the Sears store where Shi pp worked, did make
racially charged comments. However, Shipp has not, to any degree
of significance, been able to tie QOgden’s conduct to the
investigation and decision to term nate her. The decision to
termnate Shipp was made by Diane Franzese, the Regional Human
Resources Manager for Sears. She relied on materials and a report
prepared by Steve Moczary, the District Loss Prevention Manager for
Sears, that sunmari zed his investigation of Shipp’s conduct. Ogden

was not in charge of that investigation and, although there is



evidence that he was asked by Myczary to assist in the
investigation by providing information from the records and
enployees in his departnent, there is no evidence that he
inproperly notivated the investigation. Finally, the remarks
allegedly made by Ogden were not nade in the context of the
i nvestigation but rather at sone tinme approxinmately four nonths
prior to the investigation. Based on the evidence before the
court, the district court was correct in concluding that these
remar ks anmount to “stray” remarks for purposes of a discrimnation

action. See, e.d., Young v. City of Houston, 906 F.2d 177, 181

(5th Gir. 1990).

As Shipp has offered no other evidence that would indicate
that Sears acted with discrimnatory aninus, the district court
correctly concluded that summary judgnent was appropriate in this
case. The judgnent of the district court is therefore
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