UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-50932

In The Matter O : | NTELOE C TRACE, | NC.
Debt or,

ROBERT SACHS; NI BCO NEVADA, | NC.; KAREN SACHS; CLAUDI A SACHS;
HOMRD YONET; JOSEPH CORDA; TOVA CORDA; ELI ZABETH J. SAMPSON
and ASSOCI ATES; YONY PROPERTIES, |INC ; HENR YONET, PAUL
YONET; LARRY WAYNE;, ANNE WAYNE; NOAM SCHWARTZ; MARI ON
BLACKBURN; LO S ESFORMES; MARY ANN MCCAI N, STAN COHEN; CARCL
SEI DEN; SACHS LI VING TRUST; HERBERT H EVELOFF, M D.; PETER
KALTMAN;, NEO CONSTRUCTI ON, INC.; HERBERT H EVELOFF, MD.,
| RA; FAYE EVELOFF;, GARY AUSTIN, KAY F. CERHARD, L.F.I.
RETI REMENT TRUST; GARY POLLACK,

Appel | ant s,
ver sus
| NTELOG C TRACE, INC.; ASHER B. EDELMAN, CLARK R MANDI GO

LEON BOTSTEIN, HENRY G Cl SNERCS;, DANIEL R KAIL; BURTON
LEHVAN, M CHAEL D. SCHULTZ; DW GHT D. SUTHERLAND,

Appel | ees.

Appeal fromthe United States District Court
for the Western District of Texas
( SA- 95- CVv-1007)

February 22, 1999
Bef ore H G3 NBOTHAM BENAVIDES, and DENNI'S, G rcuit Judges.
PER CURI AM *

Pursuant to 5TH QR R 47.5, the Court has determ ned t hat
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THQR R 47.5. 4.



The appellants are thirty individual and institutional
hol ders of subordi nated debentures (“Bondhol ders”) who filed a
conpl ai nt agai nst the bond issuer, Intelogic Trace, Inc.
(“I'ntelogic”), and eight fornmer nenbers of Intelogic’s board of
directors (“Directors”). The Bondhol ders filed the conplaint as
an adversary proceedi ng under Intelogic’' s then pending Chapter 11
bankruptcy case. They alleged that Intel ogic had violated
comm tnents nmade to the Bondhol ders in the bond prospectus
(“Prospectus”) by squandering bond proceeds on unw se
investnments. On notion by Intelogic and the Directors, the
bankruptcy court dism ssed the Bondhol ders’ conpl aint and deni ed
t he Bondhol ders’ notion for leave to file an anended conpl ai nt.
The district court affirnmed the bankruptcy court’s judgnent and
t he Bondhol ders now appeal fromthat decision

W affirmthe district court’s decision insofar as it upheld
the di sm ssal of the Bondholders’ conplaint. That conplaint
alleged that Intelogic’'s failure to abide by commtnents nade to
t he Bondhol ders in the Prospectus entitled the Bondhol ders to
relief for: (1) breach of contract; (2) intentional
m srepresentation; (3) negligence; and (4)securities fraud.?
Because the Prospectus was not a contract between the Bondhol ders
and Intelogic, because the Prospectus did not contain any

restrictive representations regarding the manner in which the

The conpl aint al so asserted two other clains under state and
federal securities |aws. Because one of those clains was
voluntarily di sm ssed by the Bondhol ders and t he bankruptcy court’s
dism ssal of the other was not appeal ed, neither are considered
her e.



proceeds woul d be used, and because the Prospectus did not
establish any statutory or common | aw duty between |Intel ogic and
t he Bondhol ders, all of those clains were properly dismssed
under Federal Rule of Civil Procedure 12(b)(6) for failing to
state clains upon which relief could be granted. Moreover, they
were each barred by the applicable statute of limtations.

We reverse the district court’s decision insofar as it
uphel d the denial of the Bondholders’ notion for |eave to file an
anended conplaint. Federal Rule of Gvil Procedure 15(a)
provides that |eave to anend a pleading “shall be freely given
when justice so requires.” Although we review a trial court’s
decision to deny |eave only for an abuse of discretion, “[i]ts
discretion . . . is not broad enough to permt denial if the

court | acks a substantial reason to do so.” Southnmark Corp. V.

Schulte Roth & Zabel (In re Southmark Corp.), 88 F.3d 311, 314

(5th Gr. 1996). It is within the trial court’s discretion to

deny | eave when any anendnent would be futile. See FD C v.

Conner, 20 F.3d 1376, 1385 (5th Gr. 1994).

The Bondhol ders argued before the bankruptcy court that, if
their clains under the Prospectus were not viable, the court
should permt themto anend their conplaint to include clains
under the indenture agreenent (“lndenture”). Both the bankruptcy
court and the district court rejected the Bondhol ders’ argunent,
finding that any anmendnent to include clainms under the |Indenture
woul d be futile. The district court based its conclusion on the

| ndenture’s “no action” exhaustion provision which required that



bondhol ders all ow the indenture trustee an opportunity to act
upon any bondhol der conpl ai nts before the bondhol ders woul d be
permtted to file suit. Because the Bondhol ders had not
presented their conplaints to the indenture trustee, the district
court reasoned that any clains based on the Indenture would be
barred by that requirenent, and that the bankruptcy court was
thus correct in denying | eave. W disagree.

Al t hough the Indenture’s “no action” provision bars many of
t he Bondhol ders’ potential clains, it does not bar all of them
Specifically, under section 7.07 of the Indenture, clains for
nonpaynent of interest are exenpted fromthe “no action”
exhaustion requirenent. Furthernore, unlike the Bondhol ders
ot her potential clains, a claimfor nonpaynent of interest does
not appear to be barred by the statute of limtations as the
Bondhol ders filed their suit in October, 1994, less than three
months after Intelogic first failed to make their interest
paynments under the debentures. Therefore, it would not have been
futile for the Bondholders to anmend their conplaint to include a
claimfor nonpaynent of interest under the |ndenture.

The district court declined to consider this argunent,
finding that the Bondhol ders had not properly raised the issue
before the bankruptcy court. In the brief in which they
requested | eave fromthe bankruptcy court, however, the
Bondhol ders rai sed nonpaynent of interest as a basis for relief
at several points, including the section discussing breach of

contract:



The i ndenture agreenent provides . . . that Intelogic

wll pay principal and interest on the securities in

t he manner provided by the securities thensel ves.

Def endants’ actions have caused this provision to be

breached. Interest has not been paid according to

those terns. Defendants’ actions have prevented

plaintiffs fromreceiving the fruits of their contract.
We find that the Bondhol ders did adequately place the issue of
nonpaynent of interest before the bankruptcy court. The district
court thus erred in finding no abuse of discretion in the denial
of the Bondhol ders’ notion for |eave to anend their conplaint to
i nclude a clai mbased on the nonpaynent of interest.

Such a claim however, would be futile if brought against
the Directors. The Indenture incorporates |anguage fromthe
debenture that limts the liability of past or present directors
for any obligations of Intelogic under the Indenture or
debenture. The Bondhol ders have failed to provide any theory
expl aining how the Directors could nonetheless be |iable for
I ntel ogic’s nonpaynent of its interest obligations under the
debenture. W therefore |imt our reversal of the district
court’s decision such that the Bondhol ders on remand are only
permtted to amend their conplaint to include a clai magainst
Intel ogic, and not the Directors.

For the foregoing reasons, we AFFIRM in part, REVERSE in
part, and REMAND to the bankruptcy court for further proceedi ngs

consistent with this deci sion.



