IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-50913
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
MARTI N VEGA- BENAVI DES
Def endant - Appel | ant.
Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Western District of Texas
USDC No. 96-CR-217-1
‘September 30, 1998
Bef ore KING BARKSDALE, and STEWART, Circuit Judges.
PER CURI AM !

Martin Vega- Benavi des appeal s his conviction for conspiracy
to possess with intent to distribute marijuana and possessi on
wWth intent to distribute marijuana. He argues that: (1) the
evidence is not sufficient to support his conviction; (2) the
court’s questioning of a key defense witness was i nproper and
constituted a denial of a fair trial; (3) the court’s revocation
of his bond after the first day of trial was prejudicial and
constituted a denial of a fair trial; and (4) the exclusion of

evi dence of a co-defendant’s flight and the court’s refusal to

! Pursuant to 5THGR R 47.5, the court has detern ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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instruct the jury concerning this flight were inproper. W
reject these contentions and affirmthe conviction.

Vega- Benavi des first contests the sufficiency of the
evi dence to support his conviction. Wen considering a challenge
to the sufficiency of the evidence if a notion for acquittal is
made at the close of the evidence, this court will affirmthe
conviction if a reasonable trier of fact could have found that
the evidence established guilt beyond a reasonabl e doubt after
considering the evidence in the light nost favorable to the

jury’s verdict. See United States v. Bernea, 30 F.3d 1539, 1551

(5th Gr. 1994). Determning the weight and credibility of the

evidence is the jury s responsibility. United States v.

Martinez, 975 F.2d 159, 160-61 (5th Cr. 1992). This court wll
not substitute its own determ nation of credibility for that of
the jury. I|d.

To establish guilt of a drug conspiracy, the Governnment nust
prove beyond a reasonabl e doubt the exi stence of an agreenent to
possess with intent to distribute an illicit substance, the

def endant’ s know edge of the agreenent, and his voluntary

participation init. United States v. Lews, 902 F.2d 1176,
1180-81 (5th Gr. 1990). The jury may infer a conspiracy from
circunstantial evidence and nmay rely upon presence and

associ ation, along with other evidence. United States v. PolKk,

56 F.3d 613, 619 (5th Cr. 1995). Although presence at the crine
scene alone is insufficient to support an inference of
participation in a conspiracy, “the jury may consi der presence

and association, along with other evidence, in finding
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conspiratorial activity by the defendant.” United States V.

Chavez, 947 F.2d 742, 745 (5th Cr. 1991).

The evidence was sufficient to support Vega-Benavi des’s
conviction for conspiracy to possess with the intent to
distribute marijuana. Vega-Benavi des was observed by agents
com ng back and forth across the Mexican-United States border.

He requested the key for the roomthat had been rented by Aurelio
Jai mes- Tavera, who was subsequently found to have been driving a
red Geo, which contained a distributable anount of marijuana.
Vega- Benavides also rode in the Geo. He admtted that he stayed
in the hotel roomw th Jai nes-Tavera. He al so was seen | eadi ng
and tailing the red Geo. Vega-Benavides went to a house where
agents found additional marijuana. The border patrol agent
testified that when he stopped Vega-Benavi des, he was nervous and
was i n possession of a cellular phone that was alerted to by a
narcotics dog.

To convi ct Vega- Benavi des of the possession charge, the
Gover nnment nust show beyond a reasonabl e doubt that he possessed

marijuana, that he intended to distribute it, and that he did

these two things knowingly. See United States v. Mreno-

Hi noj osa, 804 F.2d 845, 847 (5th Cir. 1986). Possession nmay be
actual or constructive, joint anong several people, and proved by
circunstantial evidence. 1d. Constructive possession exists
when t he defendant has ownershi p, dom nion, and control over the
contraband itself, or the area where it is |located. United

States v. Sacerio, 952 F.2d 860, 866 (5th Gr. 1992).
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The court gave a Pinkerton? instruction to the jury. “A
party to a conspiracy . . . may be held responsible for a
substantive offense commtted in furtherance of the conspiracy,
even if that party has no know edge of the substantive offense.”
Sacerio, 952 F.2d at 866 (5th Gr. 1992). 1In light of the
Pi nkerton instruction and the sufficient evidence on the
conspiracy count, the evidence is sufficient to support Vega-
Benavi des’ s conviction on the substantive count of possession.
Sacerio, 952 F.2d at 866 (insufficient evidence on conspiracy
count prevents use of coconspirator liability to decide
sufficiency issue on substantive count).

“The general rule is that ‘an accused may not be convicted

on his own uncorroborated confession.’”” United States v. Garth,

773 F.2d 1469, 1479 (5th Cr. 1985)(quoting Smth v. United

States, 348 U. S. 147, 152 (1954)). The Governnent nust
i ntroduce evidence to corroborate a confession or extra-judicial

statenent. United States v. Abigando, 439 F.2d 827, 832 (5th

Cir. 1971). Corroborative evidence need not be sufficient,
i ndependent of the defendant’s confession or adm ssion, to
establish every elenent of the charged offense. 1d. at 833.
Sone el enents of the offense may be proved by the confession
al one. |d.

The evidence was sufficient to corroborate Vega-Benavi des’'s
confession. Vega-Benavi des confessed that he was paid to | oad
the marijuana and take the marijuana to a stash house in Austin.

He stated that he was hired for the job because he was fam i ar

2 Pinkerton v. United States, 328 U.S. 640 (1946).
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wth Austin. He was seen by agents at 1232 Montemayor where a

di stributabl e anount of marijuana was subsequently found, was
seen in the presence of Jai nes-Tavera, and was observed tailing
and | eading the red GEQ which also contained a distributable
anount of marijuana. Because the evidence nust provide only
corroboration rather than independent proof of guilt, the

evi dence need only be enough the nmake the confession reliable and
to allowthe jury to infer that it is the truth. The evidence
met this requirenent.

Vega- Benavi des argues that the district court gave the
appearance of partiality toward the prosecution so as to deny him
a fair trial by questioning a key defense wtness. Jeanette
Hunt, a board certified forensic docunents exam ner, gave her
expert opinion that the signature on Vega s purported confession
was not genui ne; she suspected that the signature had been
traced. The court proceeded to question Ms. Hunt in a manner
whi ch Vega- Benavi des argues was prejudicial.

Because Vega-Benavi des did not object to the trial court’s
questioning of Hunt, this court’s reviewis |limted to plain
error. Under Fed. R CrimP. 52(b), this court nmay correct
forfeited errors only when an appellant shows: (1) there is an
error, (2) that is clear or obvious, and (3) that affects his

substantial rights. United States v. Calverley, 37 F.3d 160,

162-64 (5th Cr. 1994) (en banc) (citing United States v. A ano,

507 U. S. 725, 731-36 (1993)). |If these factors are established,
the decision to correct the forfeited error is within the sound

di scretion of the court, and the court will not exercise that
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di scretion unless the error seriously affects the fairness,
integrity, or public reputation of judicial proceedings. Q ano,
507 U.S. at 736.

We find that the court’s questioning of Hunt did not
denonstrate any bias in favor of the prosecution and did not rise
to the level of plain error. The court’s first |ine of
guestioning was an attenpt to clarify whether Hunt considered the
signatures on the witten confession and the consent-to-search
formto be forgeries. The court did not err in asking these

guestions. See United States v. Bartlett, 633 F.2d 1184, 1188

(5th Gr. 1981) (the court may elicit testinony in an effort to
clarify anbiguities). The court then presented a hypothetical to
determ ne how “confortable” Hunt was in her analysis. This |line
of questioning was arguably favorable to Vega-Benavides. Hunt
was able to testify that she was confortable in her analysis,
that she believed that her analysis could be nore accurate than
eyew tness testinony, and that her analysis had been critical in
a nurder trial. The district judge s questioning, viewed as a
whol e, did not anmpbunt to an intervention that could have |l ed the
jury to a predisposition of guilty by inproperly confusing the
functions of judge and prosecutor. Bernea, 30 F.3d at 1569.

Vega- Benavi des al so argues that the revocation of his bond
after one day of trial added to the perception that the court
favored the prosecution. He contends that his appearance before
the jury in prison clothes, with a prison bracel et, unshaven, and
surrounded by marshals after the first day of trial suggested to

the jury that the evidence presented on the first day of trial
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was sufficient for a conviction and that he had been inprisoned
because he was guilty. W reject this claim The court told
Vega- Benavi des that his wife could bring hima change of cl othes.
There is no indication that the jury could see the prison
bracelet or that the marshals’ presence was sufficient to suggest
to the jury that he was guilty. The district judge's actions,
viewed as a whole, did not deprive Vega-Benavides of a fair
trial.

Lastly, Vega-Benavi des contends that the district court
erred in excluding evidence of a codefendant’ s absence or flight
and erred in failing to give an instruction regarding a
codefendant’s flight. The evidence of the codefendant’s flight
did not tend to nake the determ nation of Vega-Benavides' s guilt
| ess probable than it woul d have been wi thout the evidence. Even
if the evidence had been admtted, the jury sinply could have
concl uded that Vega-Benavides had the unfortunate |uck of getting
caught, while Jai nes-Tavera was able to elude | aw enforcenent
officers. The district court did not err in excluding the

evidence. See United States v. Skipper, 74 F.3d 608, 612 (5th

Cir. 1996)(this court reviews the adm ssion of evidence only for
abuse of discretion; even if there is an abuse of discretion,
the error is reviewed under the harm ess error doctrine).
Accordingly, the district court was not required to give the
requested flight instruction.

For the foregoing reasons, we AFFIRM the district court’s

j udgnent of conviction.



