IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-50860
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
DARW N SHASHOAN RI CE, al so known as Darwin S. Rice,
Def endant - Appel | ant.
Appeal fron1{hé On{téd-s{a{e; ﬁsﬂrict Court
for the Western District of Texas
USDC No. W97-CR-43-1
© June 17, 1998
Before DAVIS, PARKER, and DENNIS, Crcuit Judges.
PER CURI AM *

Darw n Shashoan Ri ce appeals fromhis sentence for two
counts of robbery of a federally-insured credit union using a
danger ous weapon. As part of his plea agreenent, Ri ce waived his
right to appeal his sentence for any reason, except regarding any
upward departure pursuant to U. S. Sentencing Quidelines
(“@uidelines”) 8 5K2.0. As a review of the transcript of the

Fed. R Crim P. 11 hearing indicates that Rice’'s waiver was both

informed and voluntary, we will uphold R ce’ s waiver as valid.

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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See United States v. Portillo, 18 F.3d 290, 292-93 (5th Cr

1994). Therefore, although Rice has raised six points of error
on appeal, we will only review his argunents relating to the
district court’s upward departure.

Ri ce argues that the district court erred in upwardly
departing fromthe Guidelines and increasing his crimnal history
category fromfour to six. The reasons for the upward departure
articulated by the district court are findings of fact that this

court reviews for clear error. United States v. Pennington, 9

F.3d 1116, 1118 (5th Cr. 1993). However, the district court’s
decision to upwardly depart fromthe GQuidelines is reviewed for

abuse of discretion. United States v. Ashburn, 38 F.3d 803, 807

(5th Gr. 1994) (en banc).

The district court upwardly departed, based on its finding
that the crimnal history category failed to adequately refl ect
Ri ce’ s actual dangerousness to society. This is a valid basis
for an upward departure. See U S. S.G 8§ 4Al.3; Ashburn, 38 F.3d

at 809; United States v. Lanbert, 984 F.2d 658, 660 (5th G

1993) (en banc). In light of the |arge nunber of crinmes commtted
by Rice that were unable to be included in the cal culation of his
crimnal history score, the district court’s finding was not

clearly erroneous. See Pennington, 9 F.3d at 1118. In addition,

the district court’s upward departure of two crimnal history
categories was reasonabl e under these circunstances. See

Ashburn, 38 F.3d at 806, 809 (upward departure fromcrim na
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hi story category of two to six upheld, based on severa
unconvi cted previ ous of fenses).

Accordingly, the district court’s decision to upwardly
depart fromthe Guidelines was not an abuse of discretion, and is

AFFI RVED. See Lanbert, 984 F.3d at 663.




