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PER CURI AM *

The issue in this roving Border Patrol vehicle-stop-and-drug-
sei zure-case is whether, as required by United States v. Brignoni -
Ponce, 422 U. S. 873, 884 (1975), the Border Patrol Agents were
awar e of specific articul able facts reasonably warranti ng suspi cion
t hat Ovi edo- Rosal es was engaged in illegal activity. Because the

Agents had such suspicion, we AFFIRM

Pursuant to 5TH QR R 47.5, the Court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR R
47.5. 4.



| .

On 11 April 1997, United States Border Patrol Agents, C anton
and Banegas, were conducting an early norning roving patrol in the
Mar at hon, Texas, area. At approximately 4:30 a.m, they were
notified that sensors placed on H ghway 2627, which | eads directly
fromthe United States-Mexico border crossing at La Linda, Mexico,
had been activated by two vehicles traveling northwesterly. Sensors
then indicated that the two vehicles had turned north onto H ghway
385.

Consequent |y, t he Agent s positioned their vehi cl e
approximately 28 mles north of the junction of H ghways 2627 and
385. Around 5:00 a.m, a vehicle approached their location; with
their headlights illumnating the vehicle, the Agents were able to
observe two Hispanic males in it. After following it, and
ascertaining that it was registered to a fenmale from San Antoni o,
the Agents stopped the vehicle for an imm gration check.

During the stop, a Border Patrol K-9 searched the exterior of
the vehicle and alerted to possible narcotics. But, the ensuing
search did not reveal any illegal drugs, and the nen were all owed
to | eave.

At approximately 5:30 a.m, very shortly after the search of
the first vehicle was conpl eted, a second vehicl e approached. By
illumnating the vehicle with their headlights, the Agents observed
an Hi spani c mal e (def endant Ovi edo-Rosales) init. After follow ng
it, and ascertaining that it, Ilike the first vehicle, was
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registered to an individual from San Antonio, the vehicle was
stopped for an inmm gration check.

Upon approaching the vehicle, Agent Clanton illum nated the
back seat with his flashlight and saw several bundles wapped in
brown tape. (The bundles were later confirnmed to contain 508. 32
pounds of marijuana.) Ovi edo- Rosal es was arrested, and |ater
charged with one count of possession wth intent to distribute
marijuana, in violation of 21 U S.C 8§ 841(a)(1).

Two nont hs after the arrest, Ovi edo- Rosal es noved to suppress,
contending that the evidence was the result of an illega
detenti on. At the suppression hearing, Agent Canton testified
that he was an 18-year veteran of the Border Patrol, having worked
in the area of the stop his entire career; that, one week before
this stop, he had seized 719 pounds of marijuana and, approximately
one nonth prior, another 336 pounds, wWwth both seizures being on
the sane road on which he stopped Oviedo-Rosales; and that, the
ni ght before the stop in issue, illegal aliens were apprehended
entering the United States along the sane road. Mor eover, the
Agent testified that traffic patterns in the area of the stop are
usually very light for the early norning hour; that he saw no
sout hbound traffic on H ghway 385; that the only two vehicles
travel i ng northbound were those he stopped; that the highway is a
known conduit for illegal aliens entering the United States; that

usual Iy, he recogni zes the locals fromthe area; and that, for the



stop in issue, he did not recognize either the vehicles or their
occupants.

The Agent testified further that a significant factor he
consi der ed when deci ding to stop Ovi edo- Rosal es was the possibility
of a “lead-car/load-car” arrangenent, whereby the first vehicle
(l ead-car) scouts the highway for Iaw enforcenent, and then
comuni cates to the second, drug-carrying vehicle (|oad-car)
whether it is safe to travel. The Agent testified that two
vehicles traveling in tandem in the pre-dawn hours could be an
i ndi cation of such an arrangenent, and that the K-9 alerting to the
first vehicle could have been an indication of a | ead-car/| oad-car
arrangenent, because a scent of marijuana could be on the first
vehicle as aresult of its being near the second while it was bei ng
| oaded.

Based upon detailed, witten findings of fact and concl usi ons
of law, the district court held that the Agents had reasonable
suspicion to initiate the stop, and therefore denied the
suppression notion. A bench trial was held, and Ovi edo- Rosal es was
found guilty. He was | ater sentenced, inter alia, to 60-nonths

i npri sonnent .
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As a general rule, Border Patrol agents on roving patrol may
stop “vehicles only if they are aware of specific articul able
facts, together with rational inferences from those facts, that
reasonably warrant suspicion that the vehicles” are engaged in
illegal activity. Brignoni-Ponce, 422 U S. at 884; see also United
States v. Cortez, 449 U. S. 411, 417, 421-22 (1981).

In reviewing the denial of a suppression notion, the factual
findings are reviewed for clear error; the |egal conclusions,
i ncl udi ng whet her there was reasonabl e suspicion, de novo. See
United States v. Inocencio, 40 F.3d 716, 721 (5th Cr. 1994). In
so doing, “[t]he evidence presented at a pre-trial hearing on a
nmotion to suppress is viewed in the |ight nost favorable to the

prevailing party”. 1d.

In asserting that the district court erred in denying his
suppressi on notion, Oviedo-Rosal es does not claimthat any of the
findings of fact are clearly erroneous. He clains only that the
Agents | acked the requisite reasonabl e suspicion. As stated, that
conclusion of law is reviewed de novo.

Again, to establish reasonable suspicion, the Border Patro
agent nust identify specific, articulable facts, together wth
reasonable inferences therefrom that reasonably warrant a

suspicion that a vehicle is involved in illegal activity.



Bri gnoni - Ponce, 422 U. S. at 884; Cortez, 449 U.S. at 417, 421-22.
Moreover, “[i]n maki ng a determ nati on of reasonabl e suspi cion, the
agents (and the courts reviewi ng the agents’ actions) nust take the

totality of the circunstances into account”. United States wv.

Ni chols, 142 F. 3d 857, 865 (5th Cr. 1998) (citing Cortez, 449 U. S.
at 417).
It is well established that, in ruling on reasonabl e suspicion

vel non, the district court may consider, anong other factors,

(1) known characteristics of a particular

area, (2) previous experience of the arresting

agents with crimnal activity, (3) proximty

of the area to the border, (4) usual traffic

patterns of that road, (5) information about

recent illegal trafficking in aliens or

narcotics in the area, (6) the behavior of the

vehicle's driver, (7) the appearance of the

vehicle, and (8) the nunber, appearance and
behavi or of the passengers.

| nocencio, 40 F.3d at 722 (quoting United States v. Casteneda, 951
F.2d 44, 47 (5th Gr. 1992)). Restated, this list is not
excl usive. Brignoni-Ponce, 422 U S. at 884; Cortez, 449 U S. at
421 n. 3.

Qobvi ousl y, reasonable suspicion is a fact i ntensive
determnation; therefore, as stated, “each case nust be exam ned
fromthe ‘“totality of the circunstances known to the agent, and the
agent’ s experience in evaluating such circunstances’”. |d. I n

ot her words, “[i]nthe totality of the circunstances anal ysis, each



case necessarily nmust turnonits own facts”. N chols, 142 F. 3d at
871.
In the light of the nunerous factors a court nmay consider in

ruling on reasonable suspicion, reason to believe that the
vehi cl e had cone fromthe border is a vital elenent,’ although ‘the
belief that the vehicle has crossed the border is not necessary if
other factors constitute reasonable suspicion to stop the
vehicle”. 1d. at 865 (quoting United States v. Pal | ares-Pal | ares,
784 F.2d 1231, 1233 (5th Gr. 1986)).

Ovi edo- Rosal es nmai ntai ns that there was not hi ng unusual about
either his vehicle or his appearance that would be indicative of
drug snuggling; that his presence on H ghway 385 at an early hour
of the norning is of no consequence; and that the stop could not
have been based on a “lead-car/l|oad-car” arrangenent, because the
two vehicles were not traveling in close proximty, and the K-9
alerting to the first vehicle could not justify stopping him

Based upon our review of the record, and in the |ight of the
totality of the circunstances, and recogni zing that the officers
had reason to believe Oviedo's vehicle was approaching fromthe
border, the Agents were aware of specific articulable facts that
created reasonable suspicion that Oviedo-Rosales was engaged in
illegal activity. (Again, Oviedo-Rosal es does not chal |l enge any of

the district court’s findings of fact.) Pursuant to the Brignoni-

Ponce factors, the record discloses the followng: (1) the area



where Ovi edo-Rosal es was stopped is a known conduit for illega
aliens and drugs entering the United States, as evidenced by Agent
Clanton’s testinony about illegal aliens being apprehended in the
area and about his recent drug seizures along the sane road; (2)
Agent Clanton is an 18-year veteran of the Border Patrol, having
worked his entire career in the area of the stop; (3) the area of
the stop is approximately 52 mles fromthe border, with the Agent
having followed the vehicle pre-stop froma point even closer to
the border; (4) traffic patterns for the pre-dawn hours on H ghway
385 are very light; (5) illegal aliens were apprehended the night
before this stop, and Agent Cl anton had sei zed over 1000 pounds of
marijuana along the same road wthin a nonth of the stop; (6)
Ovi edo- Rosal es behaved normally; (7) there was nothing unusua
about the appearance of his vehicle; and (8) the vehicle was
occupi ed only by Ovi edo- Rosal es.

In addition, based on Agent Canton’s experience, the
suspicion of a “lead-car/l|oad-car” arrangenent was very persuasive
in his decision to stop Oviedo-Rosales. He testified that sensors
indicated two vehicles traveling north fromthe border area; that
the two vehicles stopped were the only ones traveling north on
H ghway 385; and that the first vehicle (possible “lead-car”) may
have contai ned the scent of marijuana frombeing in close proximty
to the second vehicle (possible “load-car”) while it was being

| oaded with marijuana. Moreover, the occupants of the first



vehicle told Agent danton they had cone fromthe La Linda border
crossing, after finding it closed. @G ven these circunstances, the
I'i kel ihood that both vehicles were approaching fromthe border, as
well as the nature of the road and tinme of day, the suspicion of a
“l ead-car/l oad-car” arrangenent was a significant, and quite
reasonabl e factor to consider in deciding to stop Ovi edo- Rosal es’

vehicle. See, e.g., Inocencio, 40 F.3d at 723 (when viewed from
the totality of the circunstances, suspicion of |ead-car/|oad-car
arrangenent, conbined with other factors, created sufficient |evel

of reasonabl e suspicion.)

As our court rem nded recently, “[a]lthough sone of these
factors woul d not al one anbunt to reasonabl e suspicion, reasonabl e
suspicion determnations are not |limted to analysis of any one
factor”. N chols, 142 F.3d at 866. Again, based on the totality
of the circunstances, and “viewing] the evidence [presented at the
suppression hearing] inthe light nost favorable to [the prevailing
party—+n this case,] the governnent”, there were specific
articulable facts that |led the Agents “to reasonably suspect that

[ Ovi edo- Rosal es] was engaged inillegal activity”. 1d. at 872-73.

L1l
For the foregoing reasons, the judgnent is

AFFI RVED.



