IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-50700

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
ver sus
MARVI N RAY MARSH, JR. ,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas
(P-96-CR-94-1)

March 22, 1999
Before DAVIS, STEWART and PARKER, District Judges.
PER CURI AM *

Marvin Ray Marsh appeals his conviction and sentence for two
counts of possession with intent to distribute marijuana. The
Gover nnment concedes that a Speedy Trial Act violation occurred as
to count four of the indictnment. The conviction and sentence on
count four is therefore vacated. Wiether a dism ssal for
violation of the Speedy Trial Act should be with or w thout
prejudice is a question for the district court and the case is
remanded to permt the district court to make that determ nation

See United States v. Jones, 56 F.3d 581, 586(5th Cir.1995).

"Pursuant to 5TH QR R 47.5, the Court has determ ned that
this opi nion should not be published and is not precedent except
under the Ilimted circunstances set forth in 5THQR R 47.5. 4.
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Marsh’s argunent that there was a Speedy Trial Act violation
as to count two is without nerit. The two continuances granted
by the district court did not contravene the Speedy Trial Act.

See 18 U.S.C. § 3161(h)(8)(A); See United States v. Westbrook,

119 F. 3d 1176, 1188 & n. 5 (5th G r. 1997). Marsh’s argunent
that the speedy-trial clock began to run on Decenber 13, 1996, as
to count two is a new argunent raised for the first time in his

reply brief. It was therefore waived. See United States v.

Jackson, 50 F.3d 1335, 1340 n.7 (5th Gr. 1995).

Marsh’s argunent that the two counts of conviction were
multiplicitous is also without nerit. The jury was justified in
finding that Marsh ai ded and abetted his co-defendants in
possessing with intent to distribute on the second count
(i nvolving the 1200 pounds of marijuana seized fromhis co-
def endant’ s van).

The Governnent’s notion to supplenent the record on appea
with the order consolidating the trials of Marsh and Billy M
Al ford i s GRANTED.

VACATED AND REMANDED; MOTI ON GRANTED



