IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-50667
Summary Cal endar

TI MOTHY A. AGUI LAR
Pl ai ntiff-Appellant,
vVer sus
VI CTOR RODRI GUEZ ET AL.,
Def endant - Appel | ee.
Appeal fron1{hé On{téd-s{a{e; ﬁsﬂrict Court
for the Western District of Texas
USDC No. A-97-CV-381
September 3, 1998
Bef ore KING BARKSDALE and STEWART, Circuit Judges.
PER CURI AM *
Tinothy A Aguilar, #647166, appeals the dism ssal of his 42
U S . C 8§ 1983 action against Victor Rodriguez as Chairman of the
Texas Board of Pardons and Parol es and Wayne Scott as Executive
Director of the Texas Departnment of Crimnal Justice. He alleged
that the defendants denied hi mparole consideration in

retaliation for his wit-witing activities, in violation of the

First, Fifth, and Fourteenth Anendnents. Aguilar sought

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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declaratory and equitable relief. He also sought punitive danages.
The district court dismssed Aguilar’s clains for equitable
and declaratory relief without prejudice, finding that he was a

menber of the class represented in Johnson v. Texas Dep't of

Crimnal Justice, 910 F. Supp. 1208 (WD. Tex. 1995)." Aguilar

does not contest the court’s finding that he is a nenber of the
Johnson cl ass.

Agui lar’ s separate suit for equitable and declaratory relief
is disallowed in order to avoid interference with the orderly

adm ni stration of the class acti on. See Gllespie v. Crawford,

858 F.2d 1101, 1103 (5th Cr. 1988) (en banc). Thus, the
district court did not err in dismssing wthout prejudice
Aguilar’s clains for equitable and declaratory relief.

Agui | ar al so sought nonetary relief against Rodriguez and
Scott in both their individual and official capacities.
Aguilar fails to address the district court’s finding that the
defendants were entitled to qualified and absolute imunity in
the context of his claimfor nonetary damages.

Argunents nust be briefed in order to be preserved. Yohey
v. Collins, 985 F.2d 222, 225 (5th Cr. 1993). dains not

adequately argued in the body of the brief are deened abandoned

The Johnson case was reversed in part, vacated in part,
and remanded to the district court for further consideration.
Johnson v. Rodriguez, 110 F.3d 299, 314-15 (5th Gr.), cert.
denied 118 S. C. 559 (1997).
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on appeal. 1d. at 224-25. Thus, Aguilar has abandoned his
challenge to the district court’s immunity findings on appeal.
Agui l ar’ s appeal is without arguable nerit and thus

frivolous. See Howard v. King, 707 F.2d 215, 219-20 (5th Cr

1983). Because the appeal is frivolous, it is dismssed. See
5T QR R 42.2.
This is not the first civil rights action filed by Aguil ar

whi ch has been dism ssed as frivolous. See Aguilar v. Texas Dep't

of &Gimmnal Justice, Inst’'l Div., No. 6:97-CVv-1878 (E. D. Tex.

Nov. 12, 1997); Agquilar v. Abbott, No. H 97-1654 (S.D. Tex. March

31, 1998).
A prisoner may not

bring a civil action or appeal a judgnent in
a civil action or proceedi ng under this
section if the prisoner has, on 3 or nore
prior occasions, while incarcerated or
detained in any facility, brought an action
or appeal in a court of the United States
that was dism ssed on the grounds that it is
frivolous, malicious, or fails to state a

cl ai mupon which relief may be granted,

unl ess the prisoner is under inmm nent danger
of serious physical injury.

28 U.S.C. 8 1915(g). Including the dismssal of this appeal,

Agui lar has three "strikes." See Adepegba v. Hammons, 103 F. 3d

383, 387-88 (5th CGr. 1996). Therefore, except for cases

i nvol ving an i mm nent danger of serious physical injury,

8 1915(g) bars Aguilar from proceeding further under 8§ 1915. He
may proceed in subsequent civil cases under the fee provisions of

8§ 1911-14 applicable to everyone el se.
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APPEAL DI SM SSED; 8§ 1915(g) SANCTI ON | MPGSED.



