UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-50660
Summary Cal endar

BERNARD |. L. THOVAS,

Pl ai ntiff-Appellant,
vVer sus
NEW YORK LI FE | NSURANCE COMPANY,
Def endant-Third Party Pl ai ntiff-Appell ee,
vVer sus

CHRI STOPH BASI STA, As @ardian and Next Friend for Pasca
Basi sta, A m nor Child,

Third Party Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Western District of Texas
(W 95- CV- 316)

Oct ober 8, 1998
Before JOLLY, BENAVI DES, and PARKER, Circuit Judges.
PER CURI AM *
Bernard Thonas appeals the denial of his clains agai nst New

York Life Insurance Conpany (“New York Life”) followi ng a bench

Pursuant to 5TH QR R 47.5, the Court has deternm ned that this
opi ni on should not be published and is not precedent except under the
limted circunstances set forth in 5THCGR R 47.5.4.



trial on an interpleader action, wherein the district court
determ ned that Thonas had played a role in the nurder of his wfe
and that he therefore had no right to the $200, 000 proceeds of her
life insurance policy. The parties to the interpleader were Thomas
and Christoph Basista, the father and next friend of Pascal
Basista, the sole surviving mnor child of Christine Thonas,
Appellant’s wife. On appeal, Plaintiff-Appellant argues (1) that
there was insufficient evidence to support the district court’s
findings of fact, (2) that procedural errors underm ned the
integrity of the verdict, and (3) that the award of attorneys’ fees
to the attorney ad litemwas erroneous. W disagree.

| . Suf ficiency of the Evidence

“Findings of fact, whether based on oral or docunentary
evi dence, shall not be set aside unless clearly erroneous, and due
regard shall be given to the opportunity of the trial court to
judge of the credibility of the wwtness.” Fed.R Cv.P. 52(a). A
finding of fact is clearly erroneous when, although there is
evidence to support it, the reviewing court is left with a definite

and firmconviction that a m st ake has been commtted. Justiss Ol

Co., Inc. v. Kerr-MGCee Refining Corp., 75 F.3d 1057, 1062 (5" Cr
1996) (citing United States v. United States Gypsum Co., 333 U. S

364, 395, 68 S. C. 525, 542, 92 L.Ed. 746 (1948)). Thi s
deferential standard precludes an appellate court fromreversing a
finding of the trier of fact sinply because it woul d have deci ded
the case differently: “Wiere there are two perm ssi bl e views of the

evi dence, the fact-finder’s choice between them cannot be clearly



erroneous.” Anderson v. City of Bessener Cty, 470 U S. 564, 573-

74, 105 S.Ct. 1504, 1511, 84 L.Ed.2d 518 (1985).

A. | nvol vement  of Appellant in Death of the |nsured
Chri stine Thonms

Appel I ant Bernard Thomas argues that the district court erred
when it found that he acted as a principal or acconplice in
W llfully bringing about the death of his wife, Christine Thonas.
However, a review of the record does not support the Appellant’s
claimof error. At trial, evidence was introduced that Thomas and
his wife had a history of famly violence. The trial court
reasonably relied upon testinony of Appellant that in January 1993,
the mlitary found himguilty of an assault on his wfe; testinony
of Gabriella and Mark Lacey, friends of the deceased, who stated
that Appellant had threatened his wife with arifle; an affidavit,
signed by Christine Thomas in support of her cross-petition for
di vorce, providing a detailed description of incidences of abuse;
as well as records from Famlies in Crisis, a shelter where
Christine Thomas and her son tenporarily stayed, that recounted
simlar acts of donestic violence.

In addition, evidence was presented at trial that Bernard
Thomas was the primary suspect in the June 1994 doubl e nurder of
Christine Thomas and her boyfriend M chael @ eason. The court
heard testinony fromBill Cooke, a Texas Justice of the Peace, who
had been the crimnal investigator assigned to the Thomas/ d eason
hom cide prior to his Septenber 1996 departure fromthe Bell County
District Attorney’'s office, Jerry Stringer, a retired Killeen
Pol i ce Lieutenant, who was in charge of the Crines Agai nst Persons
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Unit of the Crimnal Investigation Division frommd 1995 t hrough
January 1996, and Richard Tranp, an Investigator with that sane
unit, who was assigned to the Thomas/d eason case at the tinme of
trial. These nen testified that Bernard Thomas was the only
suspect for the nmurders, that no other viable suspects had energed
during the course of the investigation, that Appellant’s notive for
t he doubl e hom ci de had been j eal ousy, that the police had evi dence
suggesting the invol venent of athird party (explaining the | ack of
physi cal evidence tying the Appellant to the scene of the nurders),
that Thomas had failed a polygraph, and that a confidential
i nformant had nanmed himas the nurderer.

Based upon our review of the trial record, we hold that the
district court’s finding that Appellant willfully acted as an
acconplice or a principal in the death of his wife is not clearly
erroneous. The trial court’s determnation was well within the
real m of “reasonable evaluations of credibility and reasonable
i nferences of fact,” and this Court will not disturb the district

court’s finding on appeal . Real Asset Managenent, Inc. v. Lloyd's

of London, 61 F.3d 1223, 1227 (5" Gr. 1995).

B. Statutory Requirenents Reqgardi ng Handling of d aim

Appel | ant next argues that no evidence supports the court’s
findings of fact as they relate to the actions of New York Life in
handl i ng Thomas’ claim Specifically, Thomas chal |l enges the tri al
judge’s determ nations that New York Life did not violate Article
21.55 of the Texas I nsurance Code, which sets forth the tinme period

for accepting or rejecting clains, or Article 21.21, which



establi shes penalties for an insurer’s breach of the duty of good
faith and fair dealing.

Appellant is not entitled to recover penalties pursuant to
Articles 21.55 or 21.21 regardl ess of whether or not New York Life
engaged in any conduct which violated the mandates of the Texas
| nsurance Code. A claimant nmay not recover policy proceeds and/or
statutory penalties for an insurer’s non-conpliance with Article

21.55 or Article 21.21 unless the insurer is otherwise |iable for

the policy claim See Md-Century Ins. Co. of Tex. v. Barclay, 880
S.W2d 807, 811 (Tex.App. 1994, wit denied) (holding that the
amount of a claimunder Article 21.55 Section 6 is “restricted to
the anbunt to which the insured shows herself legally entitled”);

Koral I ndus. v. Security-Connecticut Lifelns. Co., 802 S. W2d 650,

651 (Tex. 1990) (per curiam (finding that defense to paynent of
i nsurance contract negated any breach of good faith and fair
deal ing violations under Article 21.21 of the Texas | nsurance Code
and any actions for unconscionability under the Deceptive Trade

Practices Act); see also Bartlett v. Anerican Republic Ins. Co.,

845 S.W2d 342 (Tex.App. 1992); Gunbaum v. Anerican Express

Assurance Co., 1998 W 59491, No. Civ.A 396-CV-3315-D, (N. D. Tex.
Feb. 9, 1998). In light of the district court’s undisturbed
finding that Thomas played a role in his wife's nurder, New York
Life was not liable to Thomas for the policy claim Accordingly,
Appellant is not entitled to damages for violations, if any, of
Articles 21.55 or 21.21, and this Court does not address the

district court’s findings of fact as they pertain to the actions of



New Yor k Li fe.

[ 1 Procedural Errors

On appeal, Thomas additionally conplains that the district
court erred in several procedural rulings: (1) that the district
court wongly allowed witnesses to testify who were not nanmed or
noticed until six days before trial, (2) that the court erroneously
deni ed Appel | ant an opportunity to present a rebuttal case, and (3)
that the court inproperly entered its final judgnent wthout
af fordi ng Thomas an occasi on to nake cl osing argunents. This Court
accords procedural rulings considerable deference on appeal and
reviews such rulings under an abuse of discretion standard. CQur
review of the record indicates that the district court properly
acted within its discretion.

First, the district court did not abuse its discretion in
allowing testinony fromOficer R chard Tranp, Debra L. Brock, and
Mark and Gabriella Lacey, none of whomwere nanmed or noticed until
six days before trial. Thonmas on appeal does not challenge the
qualifications of Oficer Tranp who testified as an expert w tness
nor the relevance of the testinony of Ms. Brock or the Laceys.
| nst ead, Thomas conplains that as a result of the court’s order of
April 24, 1997, granting the attorney ad litem s request for | eave
to call wtnesses, the Appellant suffered unfair surprise and
anbush at his May 1, 1997, trial. Thomas’ claimof error therefore
is a procedural rather than evidentiary one and will be reviewed
accordi ngly.

The district court granted the attorney ad litem s notion for



| eave to call w tnesses because the court believed that it would be
inthe interest of justice to do so. In particular, the district
court recogni zed that |eave to call wtnesses was warranted by the
fact that the guardian ad |litemhad not been appointed until after
initial pretrial discovery deadlines had expired and pretrial
orders had been filed by Thomas and New York Life. The district
court, in its order, also acknow edged that Thomas woul d have
little opportunity to depose before trial the new witnesses as a
result of the timng of the notion. For this reason, the district
court expressly stated in its order that if Thonmas, after direct
and cross exam nation of the new wi tnesses, coul d denonstrate that

justice required a delay for himto seek other evidence, he would

be allowed to nmake that request. At trial, however, Appellant
never nmade an attenpt at such a showi ng and on appeal still has not
done so.

Furthernore, any surprise created by the new w tnesses was
limted by the fact that their testinony was only cunul ative of
ot her oral and docunentary evidence presented at trial. Tranp’'s
testinony, in particular, was cunul ative of Lieutenant Stringer’s
and Investigator Cooke's testinony as to the facts of the
investigation as well as their conclusions and opinions. Debr a
Brock was nerely a wtness through whom the Famly in Crisis
busi ness records were introduced and the testinony of the Laceys
was cunul ative of the allegations contained within Christine
Thomas’ sworn divorce affidavits. Accordingly, we find that the

district court’s order allowng these witnesses to testify, at



wor st, would anmount to harm ess error not warranting reversal.

Second, Thomas argues that the district court inproperly
denied him an opportunity to present w tnesses and evidence to
rebut the testinony of the three | aw enforcenent officers, Debra
Brock, and Mark and Gabriella Lacey. The record, however, shows
otherwi se. After all parties rested their cases-in-chief, Judge
Smth asked Appellant if he had any other evidence. Thomas
recal l ed Li eutenant Stringer, who was originally called by New York
Life, and questioned himin rebuttal, regardi ng redacted portions
of the police report recently provided to Thonas. After M.
Stringer was excused, Thonmas stated that he had no ot her w tnesses.
The only issue remaining before the Court at that tinme was the
possi bl e use of the privileged investigation file to further cross-
exam ne O ficer Tranp. Appel | ant asked the district court to
performan in canera inspection of the investigation file in its
entirety so that the court mght determine if there was any
information contained within it that he could use to cross exam ne
M. Tranp. At no tine did Thomas request an opportunity to seek
and/ or present any rebuttal evidence regarding the testinony of
Debra Brock, Gabriella Lacey, or Mark Lacey.

Because of the scope of the task, Judge Smth recessed the
matter in order that he could review the investigative file and
instructed Appellant to examne the eight pages of the
i nvestigation report he had al ready been given and to |l et the court
know if M. Tranp needed to be recalled at a |later date. After

waiting nore than a nonth after the trial was recessed and



determning that the investigative file contained no information
whi ch Thomas coul d use to cross exam ne | aw enforcenent officers,
the district court did not abuse its discretion in closing the

trial and entering its findings and conclusions. See Orduna S. A

v. Zen-Noh Grain Corp., 913 F.2d 1149, 1154 (5'" Cr. 1990).

Third, Thomas argues that the district court erred in denying
him the right to present a closing argunent. Al t hough cl osing

argunents are required in a crimnal case wunder the Sixth

Amendnent’s right to effective assistance of counsel, Herring v.
New York, 422 U.S. 853, 859, 95 S.Ct. 2550, 2554, 45 L.Ed.2d 593
(1975), closing argunents in a civil bench trial are not accorded

the sane constitutional protection. See In re Generes, 69 F.3d

821, 825 (7'" Gir. 1995), cert. denied, 117 S.Ct. 81, 136 L.Ed.2d

39 (1996). Denying closing argunents in a civil bench trial is
wthinadistrict court’s discretion. 1d. Myreover, Federal Rule
of Gvil Procedure 61 forbids reversal absent prejudice to the
“substantial rights” of a party and Appellant has not suggested
with any particularity how he was prejudi ced by the denial of the
opportunity to present closing argunents. W, therefore, refuseto
substitute our judgnent for that of the district court concerning
the necessity of closing argunents.

[11. Award of Attorneys’ Fees

Appellant’s final claim of error is that the trial court
erroneously awarded attorneys’ fees to the guardian ad litem
However, Thomas | acks standing to raise this issue on appeal. See

Lujan v. Defenders of WIldlife, 504 U S. 555, 560-61, 112 S. C




2130, 2136, 119 L.Ed.2d 351 (1992). The attorneys’ fees awarded to
both New York Life and the attorney ad |item were payabl e out of
the proceeds of the insurance policy. At the point that the
district court properly found that Thomas was not entitled to the
policy proceeds, Appellant lost any property interest in the
interpled funds. For this reason, Thomas does not have standing to
contest the court’s award of attorneys’ fees, and we do not address
the merits of the claim

|V Concl usi on

For the foregoing reasons, we hold that the district court did
not err in finding that Thomas acted as a principal or acconplice
in the death of his wife and in awarding the $200,000 life
i nsurance policy proceeds to the mnor son of Christine Thonas.

The judgnent of the district court is AFFI RVED
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