IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-50659

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

ver sus

ACENCI ON GARCI A,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas
(96-CR-127-2)

July 21, 1998
Before POLI TZ, Chief Judge, WSDOM and WENER, Circuit Judges.
PER CURI AM *

In this direct crimnal appeal, Defendant-Appellant Acencion
Garcia asks us to reverse his conviction by a jury of conspiracy to
possess with intent to distribute marijuana, conspiracy to inport
marijuana, possession with intent to distribute marijuana, and
importation of marijuana, in violation of 21 U S. C. 8§ 841, 846,
952 and 963. Garcia assigns as reversible error (1) insufficiency

of evidence to prove his know ng possession of marijuana in the

Pursuant to 5th CGr. R 47.5, the court has determ ned t hat
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5th Gr. R 47.5.4.



back of a truck that he drove, and (2) three rulings by the
district court: (a) excluding evidence or explanation to the jury
of the absence or flight of Garcia’ s co-defendants, (b) denial of
Garcia’'s requests for severance; and (c) refusal to exclude
i npeachnent testinony by an agent of the United States Custom
Service (the Custons Service) about a post-indictnment discussion
with Garcia while he was incarcerated pending trial. Additionally,
Garcia conplains that, even if none of those errors, standing
al one, are held to justify reversal, their cunul ative effect does.
Concl udi ng that, separately or in the aggregate, the errors all eged
by Garcia fail to mandate reversal, we affirm
We have carefully reviewed the record of Garcia s trial

considered the facts revealed thereby and reiterated in the
appellate briefs of counsel, analyzed the |egal argunents of
counsel as set forth in their respective briefs and at oral
argunent to this panel, and independently researched the |aw
applicable to the issues raised by Garcia. W speculate that it
W ll conme as no surprise to defense counsel who vigorously argued
Garcia' s case on appeal that we now conclude that (1) the evidence
and i nferences therefromwhen viewed in the Iight nost favorable to
the jury verdict are nore than sufficient to support a finding that
Garcia possessed the requisite knowl edge of the presence of
marijuana in the truck he drove, (2) no plain error resulted from
t he excl usi on of evidence or expl anati on of Garcia s co-defendants’
absences at trial, and (3) the district court did not abuse its

di scretion in denying severance of trial as requested by Garci a.



And, as that Ileaves only the wevidentiary ruling on the
excludability of testinony by the Custons Service agent regarding
his jail house di scussions with Garcia, no error remains with which
that ruling can be conbined to constitute cunmulative error. Under
t hese circunstances, then, we need not and therefore do not wite
further except in connection with the evidentiary ruling on the
availability to the governnent of the Custons Service agent’s
testinony to inpeach Garcia, if he were to take the stand and if
his testinmony were to prove inconsistent with the statenents he
made to the agent.

Garcia filed a notion to suppress the statenents he nade to
Speci al Agent Al fredo Del gado of the Custons Service while Garcia
was incarcerated post-indictnent. He grounded his suppression
motion in the so-called “plea statenent rules,” i.e., Fed. R Evid.
410(4) and Fed. R Crim P. 11(e)(6), insisting that the specter of
t he governnent’ s usi ng Del gado’ s testinony for i npeachnent purposes
chilled Garcia’s right and ability fully to present a conplete
defense within the neaning of the Due Process Clause. |In support
of suppression, Garcia s trial attorney argued that (1) counsel had
been i nperm ssibly deprived of the information regarding Garcia’s
di scussion with Del gado, (2) given that this discussion was held
after Garcia had i nvoked his right to counsel and in fact was bei ng
represented, he could not waive his rights under the pl ea statenent
rules without, as a mninum discussing the matter with his
attorney, and (3) Garcia's original counsel never granted

perm ssion for Delgado to neet with Garcia. The governnent’s



opposite position was that Garcia' s statenent could be used to
i npeach himif he took the stand and testified inconsistently with
his earlier statenents because they had not been made in the course
of plea bargaining and, in addition, he had know ngly waived
presence of counsel and freely and voluntarily initiated and
participated in the debriefing.

Fol |l ow ng the suppression hearing, the district court ruled
against Garcia, specifying that Delgado would be permtted to
testify but only as an inpeachnment witness and then only if

Garcia’'s trial testinony should conflict with his June 1996

statenents to Del gado. For whatever reasons, Garcia did not
testify.
On appeal, the governnent supports the district court’s

ruling, contending that the statenents at issue were not nmade in
the course of plea negotiations, so that the plea statenent rul es
are i napplicable; and, alternatively, that even if we concl ude that
pl ea negotiations had comenced, Garcia effectively waived his
protections under those rules.

Evidentiary rulings in a crimnal case are reviewed at a
“hei ght ened” abuse of discretion level.! Mreover, even if, under
such a stringent standard of review, we were to conclude that the
trial court’s ruling was erroneous, the harnml ess-error analysis is

still applicable.?

! United States v. Carrillo, 20 F.3d 617, 619 (5th Cr.),
cert. denied, 513 U. S. 901 (1994).

2 See Fed. R Crim P. 11(h); Fed. R Evid. 103(a).
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At the suppression hearing, which was conducted during a

recess of the trial, Delgado testified that United States

Magi strate Judge Alia Mses Ludlum — then an Assistant U S
Attorney (AUSA) — had authorized him to speak wth the
incarcerated Garcia, out of the presence of counsel. Del gado

further testified that Garcia had initiated the process when he
spoke to a detention center officer concerning a desire to converse
wth an agent of the Drug Enforcenent Adm nistration (DEA) about
drug snuggl i ng. This pronpted the detention center to contact
Del gado. Wien he | earned that Garci a had al ready been i ndi cted and
was represented by counsel, however, Delgado called then-AUSA
Ludl umand tol d her that Garcia wanted to provi de i nformati on about
a |l oad of marijuana that was expected to be noved t he next day, and
t hat, al though Del gado was represented by counsel, he did not want
his attorney present. G ven the inm nence of the drug transaction
about which Garcia wished to talk, Ludlumtold Delgado to get the
information from Garcia but not to discuss Garcia' s crimna

charges with him (Del gado testified unequivocally that he
conplied with this directive.)

According to Del gado, he then net with Garcia, explaining at
the outset that Garcia had a right to have his attorney present.
Del gado further infornmed Garcia that his attorney was being
contacted by Ludlum who would explain the situation to counsel.
Garci a responded that he was not pleased with his attorney and t hat
he wanted to help hinself. Garcia then disclosed that he was

involved in a marijuana-trafficking organi zati on operating between



Eagl e Pass and Dal | as t hat noved 1000- pound | oads tw ce a week; and
he told Delgado the location of stash houses in both cities.
Accordi ng to Del gado, neither he nor Garcia discussed the charges
for which Garcia was being detained. Del gado volunteered to
Garcia that the informati on he had supplied woul d be consi dered by
the governnent as constituting cooperation, a fact that we note
could prove beneficial to Garcia if he were to be sentenced
followng a trial and conviction, regardl ess of whether he ever
entered into plea discussions or in fact pleaded guilty.

AUSA Bill Baumann testified at the suppression hearing,
informng the court that Ludlumtold himthat she had obtained the
approval of Garcia s counsel for agents to speak with Garcia
W t hout counsel being present. Additionally, Ludlumhad witten to
Garcia’'s counsel, explaining the “ground rules” for Garcia's
debriefing by Delgado and specifying that, although Garcia’'s
statenents would not be used in the governnent’s case-in-chief,
they could be used to inpeach Garcia if he should testify
inconsistently with his statenents to Del gado.?

Garcia net wwth Delgado in June 1996. In Septenber, Garcia’s
attorney noved to suppress any statenent, adm ssion, or confession
made by Garcia after his arrest, but did not nention Del gado’ s June
debriefing of Garcia. Then, in January 1997, Garcia’s | awer was
granted permssion to withdraw and a successor attorney was

appoi nt ed. Garcia’s new lawer did not |learn of the June 1996

3 This letter was prepared with blanks for signatures by
Garcia and his counsel, but the record copy reflects no signatures
of either.



debriefing by Delgado until three days before Garcia s trial.

As the district court failed to articulate findings of fact
regarding its suppression ruling, we “independently review the
record to determ ne whether any reasonable view of the evidence
supports adm ssibility.”* The plea statenent provisions of Fed. R
Evid. 410 and Fed. R Cim P. 11(e)(6) “are substantively
identical.”® Al though the rules indicate that, for the plea
statenent protections to apply, the statenents at issue nust be
made in the course of negotiations to “an attorney for the
governnent,” principles of agency |aw may create circunstances in
whi ch statenents made to | aw enforcenent agents in the course of
pl ea negotiations are protected.® As noted, Garcia s debriefing
statenents were made to Delgado who testified that he obtained
advance authorization to speak with Garcia from Ludlum the then-
AUSA assigned to the case at the tine.

Garcia avers that there is no evidence that he waived his plea
statenent rights under the rules. He insists therefore that his
statenents to Del gado shoul d have been rul ed i nadm ssi bl e, even as

i npeachnent evi dence, had he chosen to testify on his own behal f.~

4 United States v. Yeaqgin, 927 F.2d 798, 800 (5th Cir. 1991).

5> United State v. Mezzanatto, 513 U. S. 196, 200 (1995).

6 2 Jack B. Winstein & Margaret A. Berger, Winstein's
Federal Evidence 8 410.09[3](2d ed. 1998); see United States V.
Brooks, 670 F.2d 625, 628 (5th Cr. 1982).

" At the suppression hearing, Garcia failed to proffer what
his testinony would be if he elected to testify at trial. He now
asserts that his failure to do so does not preclude our review of
the issue. The governnent makes no reference to Garcia' s failure
totestify at trial or of the absence of proffered testinony at the
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The Ludlumletter, as noted, expressed the condition that the
governnent coul d use Garcia’ s statenents as i npeachnment evi dence if
he should testify inconsistently with his earlier statenents.
Agai n, the copy of the letter filed in the record does not contain
the signatures of Garcia or his counsel; however, AUSA Baunmann
stated at the suppression hearing that Ludlumtold himthat she had
cleared with Garcia’ s counsel in Dallas that agents could speak
wth Garcia without his |awer being present. Delgado testified
that he informed Garcia of the statenent by Ludlum that she would
contact Garcia s |lawer to explain the situation.

“[ Al bsent sone affirmative indication that the agreenent was
entered into unknowi ngly or involuntarily, an agreenent to waive
the excl usionary provisions of the plea-statenent Rules is valid
and enforceable.”® Wen signed by counsel and defendant, a letter
such as the one sent by Ludlumto Garcia s defense counsel suffices
to waive the defendant’s rights to the protections offered by the
plea statenent rules.?® W have not been called on to apply
Mazzanatto to a situation in which a copy of the authorization

letter filed in evidence did not reflect whether it had been signed

suppression hearing. From the opening statenent in defense
counsel s appellate brief, however, it appears that Garcia would
have testified that he was an unwitting friend hel pi ng soneone to
move furniture —testinony that woul d conflict with the statenents
he made to Del gado.

8 Mazzanatto, 513 U. S. at 210.

° See id.; United States v. Ml donado, 38 F.3d 936, 942-43
(7th Gr. 1994), cert. denied, 516 U S. 876 (1995).
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by t he def endant or counsel or both. Signing such aletter is not
t he excl usi ve net hod by whi ch a defendant can wai ve the protections
of the plea statenent rules; however, wthout sonme kind of valid
wai ver, “[s]tatenments nmade by a defendant in connection with a plea
or an offer to plead . . . may not be used substantively or for
i npeachnment in any civil or crimnal proceedi ng agai nst the person
who nmade the plea or offer,” except for statenents used in a
subsequent prosecution for perjury.

“[N] ot every discussion between an accused and agents for the
governnent is a plea negotiation.”?? Statenents nade by a def endant
other than in the course of plea negotiations, however, do not cone
under the anbit of the plea statenent rules.

To det er mi ne whet her a di scussi on shoul d be characteri zed

as a plea negotiation and as inadmssible, the tria

court should carefully consider the totality of the

ci rcunst ances. Thus, each case nust turn on its own
facts.

The trial court nust apply a two-tiered analysis and
determ ne, first, whether the accused exhi bited an act ual
subj ective expectation to negotiate a plea at the tine of
the discussion, and second, whether the accused s
expectation was reasonable given the totality of the
obj ective circunstances. 3

Garcia did not testify at the suppression hearing, and Del gado

10 See United States v. Tanez- Gonzal ez, No. 95-50460, slip op.
at 4-5 (5th Gr. Nov. 26, 1996) (unpublished).

112 Weinstein, supra note 6, 8 410.11 (footnote onmitted).

2 United States v. Robertson, 582 F.2d 1356, 1365 (5th Cr.
1978) (en banc).

13 1d. at 1366.



testified that he was unfamliar wth the Ludlum letter. That
letter refers to Rule 11, but it also refers to 8 1B1.8 of the
Sentencing Quidelines, the provision <covering the wuse of
information provided by a defendant who agrees to cooperate.
Del gado was informed by Garcia that he was unhappy wth his
attorney and wanted to help hinself. Del gado testified at the
suppressi on hearing that he strictly followed Ludl umi s
instructions? not to discuss Garcia’'s pending federal charges with
him True, the debriefing between Del gado and Garcia took place
after Garcia was indicted, after he exercised his constitutiona
right to counsel, and after he obtained counsel. And it is also
true that post-indictnent discussions carry “a strong inference
t hat adm ssions were made in the course of plea negotiations.”

Nevert hel ess, having considered both the contents of and
om ssions fromthe record of the suppression hearing and all ot her
rel evant facts and circunstances, as well as the inferences to be
drawn therefrom we conclude that a reasonable viewof the district
court’s suppressionrulingis that it includes the inplicit finding
by the district court that the neeting between Garcia and Del gado
did not occur in a plea negotiation setting. Neither Garcia nor
t he governnent cites to Robertson and neit her argues whet her or not
Garcia held the subjective belief that plea negotiations were
proceeding or, if he did, whether such a belief was reasonable
under the circunstances. There is no record evidence contradicting

the suppression testinony —sone of which is admttedly hearsay

142 Weinstein, supra note 6, § 410.09[5].
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but was not objected to —to the effect that the AUSA i n charge of
Garcia s case at the tine obtained his counsel’s oral consent for
Garcia to neet with Delgado out of the presence of counsel.
Neither is there evidence contradicting the testinony that Garcia
was dissatisfied wwth counsel, desired to proceed with self-help,
and never discussed his own case wth Delgado; nor is there
anything in the suppression hearing record to contradict the
testinony that Garcia initiated the whole process wthout ever
adverting to a plea bargain, either personally or through his
counsel

The suppression record also fails to reflect that the
Robertson two-tiered analysis was applied by the district court.
Moreover, we would not nornmally expect to hear that a defense
attorney had consented to his indicted and incarcerated client’s
meeting with a governnment agent outside the presence of counsel
even when the governnent has prom sed that the charges pending
agai nst the defendant woul d not be di scussed.

W nevertheless conclude that here the totality of the
circunstances weigh nore heavily in favor of a conclusion that,
irrespective of any silent hopes that Garcia may have harbored for
the ultimate help he mght achieve for hinself, the dial ogue he
initiated and participated in with Del gado was at nost preparatory
to any plea negotiations that he m ght have planned to initiate in
the future. As such, the plea statenent rules were not applicable
and the district court did not abuse its discretion in refusing to

prohibit the governnment’s use of testinony by Delgado for the
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limted purpose of inpeachnment when and if Garcia should take the

stand and give testinony conflicting with the statenents he had
made to Del gado.
AFFI RVED.

12



