IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-50655
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
JI MW DALE HENDRI CK,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas
USDC No. A-97-CR-25-1

March 24, 1999
Bef ore JOHNSON, H G3 NBOTHAM and DAVIS, G rcuit Judges.
PER CURI AM *

Ji my Dal e Hendri ck appeal s his conviction for tw counts of nail
fraud in violationof 18 U . S.C. §8 1341. Hendrick argues (1) that the
evi dence presented at trial was i nsufficient tosupport his conviction
and (2) that the district court erredin findingthat he was a | eader
or organi zer under 8 3B1.1 of the United States Sent enci ng GQui del i nes.

The standard under which this court reviews a claimof |egal
insufficiencyis whether “arational trier of fact coul d have found t hat
t he evi dence est abl i shes t he essenti al el enents of t he of fense beyond

a reasonabl e doubt.” United States v. El - Zoubi, 993 F. 2d 442, 445 (5th

Pursuant to 5th CR R 47.5, the court has determ ned that this
opi ni on shoul d not be published and i s not precedent except under the
limted circunstances set forth in 5th QR R 47.5.4.



Gr. 1993) (citationsomtted). This standard | eaves t he assessnent of
thecredibility of the wtnesses as well as t he wei ght of t he evi dence
W thin the exclusive province of the jury. Seeid. Inreview ng an
i nsufficiency claim we nmust consi der the evidence inthe |ight nost

favorable to the governnent. See d asser v. United States, 315 U S. 60,

80 (1942); United States v. Bernea, 30 F. 3d 1539, 1551 (5th Gr. 1994).

After careful analysis of the record, we find that the evidence was
sufficient to support a reasonable juror’s finding of guilt beyond a
reasonabl e doubt on all of the essential el enents of charged of f ense.

Thi s Court reviews a sentenci ng judge’ s factual findings for clear
error and the application of the Sentencing Gui delines de novo. See

United States v. G hak, 137 F. 3d 252, 263 (5th Gr. 1998). Afactual

finding will not be held to be clearly erroneous if it is plausible

considering the record as awhole. See United States v. Alford, 142

F.3d 825, 831 (5th Cr.), cert. denied, 119S. . 514 (1998). Further,

facts contained in the presentence investigationreport (PSR) may be
adopted by the district court insentencing as |ong as the facts “have
an adequate evidentiary basis and the defendant does not present
rebuttal evidence.” 1d. at 832. Because Hendrick di d not present any
evi dence at t he sentenci ng hearingtorebut the facts presentedinthe
PSR, the district court was entitledto adopt the facts concerningthe
nunber of participantsinthe various fraudul ent schenes. Therefore,
the district court didnot clearly err infindingthat Hendrick was t he
| eader or organizer of fraudulent schenes involving at |east five
partici pants and i ncreasi ng his offense | evel by four poi nts pursuant

to 8 3Bl. 1(a) of the Guidelines. See United States v. Boutte, 13 F. 3d




855, 860 (5th Gir. 1994).
AFFI RVED.



