IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-50562
Summary Cal endar

SHANNON DAY

Pl ai ntiff-Appellant,
vVer sus
GARY PAI NTER, Sheriff of Mdland County, Tex.,

Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Western District of Texas
USDC No. MO 94- CV-223
February 25, 1998
Bef ore DUHE, DeMOSS and DENNI'S, G rcuit Judges.
PER CURI AM *

Shannon Day, a Texas prisoner (# 683576), appeals fromthe
district court's denial of his “Mtion for New Trial,” which was
actually framed as a notion for relief fromjudgnent pursuant to
FED. R CQv. P. 60(b)(2) and (b)(3), in his civil rights action.
Because Day’s notion was not filed until June 27, 1997, and the

district court had entered judgnent in his action on March 7,

1996, the district court did not abuse its discretion in denying

Pursuant to 5THCGQR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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his “Mdtion for New Trial” as tine-barred. See W1 son v. Johns-

Manville Sales Corp., 873 F.2d 869, 871-72 (5th Cr. 1989); Rule

60(b) (notion for relief fromjudgnent brought pursuant to
subsections (b)(2) or (b)(3), for “newy discovered evidence” or
“fraud,” nust be “made . . . not nore than one year after the
judgnent . . . was entered”).

| nsofar as Day sought relief under Rule 60(b)’s “savings
clause,” which states that a party may be granted relief from

judgnent for “fraud on the court,” the district court’s denial of
Day’s “Motion for New Trial” was al so not an abuse of discretion.
Day’s primary assertion has been that defendant Painter provided
fal se, m sleading, and i nconplete answers to di scovery requests.

Even if Day’'s allegations were taken as true, this is not

sufficiently egregi ous m sconduct to warrant relief under the

“savings clause.” See WIlson, 873 F.2d at 872; Rozier v. Ford

Mot or Co., 573 F.2d 1332, 1338-39 (5th Gr. 1978).

AFFI RVED.



