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PER CURI AM !

Janes and Elsa Mendiola were convicted for conspiracy to
manuf acture and di stribute marijuana; and, together with Jose Luis
Cruz, for possession of marijuana with intent to distribute. W
AFFI RM Nos. 95-50177 and 97-50407; DI SM SS No. 97-50393.

| .
Bet ween Septenber 1992 and m d-1993, Janes Mendiola, Jerry

WIlf and Francisco Figueroa (later, a key Governnent w tness)

! Pursuant to 5TH CR. R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR R
47.5. 4.



engaged in an operation to grow and distribute high-quality
marijuana. It was planted initially at the Mendiola residence in
San Antoni o, Texas, and then transported to, and replanted at, a
ranch owned by WIf and Mendiola in Rocksprings, Texas. El sa
Mendi ol a, the wi fe of Janmes Mendi ol a, was i nvolved in the operation
and arranged with her sister for distributionin the Austin, Texas,
area. Cruz worked as a |l aborer at the Rocksprings ranch, tending
the marijuana grow ng operation. Approxi mately 800 nmarijuana
pl ants were found growi ng on 24 June 1993 when search warrants were
executed at the residence and the ranch.

The Mendi ol as, Cruz, and Wl f were charged with conspiracy to
manufacture marijuanawith intent to distribute, inviolation of 21
U S. C 88 846 and 841(a)(1l), and with possession of marijuana with
intent to distribute, in violation of 21 U S. C 841(a)(1l) and 18
US C 8 2 (aiding and abetting). In md-1994, a jury found the
Mendi ol as and Wl f guilty on both charges; Cruz, on the possession,
but not the conspiracy, charge. (As discussed in our opinion in
United States v. Guerrero, Nos. 95-50140 and 97-50401, rendered t he
sane day as this opinion, shortly after the trial in this case,
Janes Mendiola was tried and convicted for conspiracy and
possession with intent to distribute other marijuana.)

In md-1997, a new trial was denied the Mendiolas and Cruz.



Wl f dismssed his appeal. The Mendiolas and Cruz raise a
nunber of issues, including insufficient evidence to sustain their
convictions, evidentiary and sentencing rulings, and the denial of
a new trial. The Mendiolas also raise a double jeopardy claim
Cruz, the denial of his severance notion. Follow ng the m d-1994
trial, sentencing and the initial appeal (No. 95-50177) were in
1995. But, while that appeal was pending, the newtrial notion was
not filed and denied until 1997. Pending that ruling, oral
argunent on the initial appeal was stayed. In the interim one
i ssue presented in the initial appeal was resolved, as discussed
bel ow.

A

The denial of Cruz’'s notion to sever is reviewed only for
abuse of discretion. See Zafiro v. United States, 506 U S. 534,
541 (1993); United States v. Arzol a- Amaya, 867 F.2d 1504, 1516 (5th
Cr.), cert. denied, 493 U S. 933 (1989). For “conspiracy cases,
the general rule is that persons indicted together should be tried

together.” United States v. Fields, 72 F. 3d 1200, 1215 (5th Cr.),

cert. denied, US|, 117 S. C. 48 (1996). *“Severance is
a matter left to the sound discretion of the trial court, and a
defendant is not entitled to severance unless he can denonstrate
specific conpelling prejudice that actually results in his having

received an unfair trial.” United States v. Capote-Capote, 946



F.2d 1100, 1104 (5th Cr. 1991), cert. denied, 504 U S. 942 (1992);
see FED. R CRM P. 14.

Cruz contends that, as a result of the denial of his notion,
i nadm ssi bl e hearsay statenents were admtted against him It is
difficult to determne fromhis brief exactly which statenents he
conpl ains of, but they are apparently the tel ephonic intercepts of
the co-defendants, which were admtted over his objection. He
additionally appears to contend that, in relation to the denial of
a severance and the adm ssion of the intercepts, he was denied his
Si xth Amendnent right to confront the w tnesses against him

Along this line, Cruz maintains that, aside from the
intercepts, there is little independent evidence inplicating him
for possession with intent to distribute. W disagree. I n any

“

event, a difference in the anpunt of evidence is clearly
insufficient in itself to justify severance.” United States V.
Harrel son, 754 F.2d 1153, 1175 (5th Cr.), cert. denied, 474 U S.
1034 (1985).

Cruz’s Sixth Amendnment contention is also wthout nerit.
Severance is proper in such cases only where a defendant’s
statenent directly incrimnates his or her co-defendants w thout
reference to other, adm ssible evidence. United States V.
Beaunmont, 972 F.2d 91, 95 (5th Gr. 1992). The statenents of the

co-defendants, which Cruz does not identify with any specificity,

did not directly incrimnate Cruz wthout reference to other



adm ssi bl e evidence. 1In fact, fromour review of the record, none
of the intercepts directly inplicated Cruz.

Accordingly, Cruz does not denonstrate the requisite unfair
trial. Indeed, the jury found the Mendiolas guilty, but acquitted
Cruz, on the conspiracy charge, reflecting that it considered the
evi dence separately as to each Appellant.

B

The Mendi ol as base their double jeopardy claimon the civil
forfeiture proceedi ng concerning their hone, restaurant, and ot her
assets. As held fairly recently, aninremcivil forfeiture is not
a “punishnment” subject to the Double Jeopardy C ause. United
States v. Usery, US|, 116 S C. 2135, 2147 (1996).
I nstead, the proceeding is “a renedial civil sanction, distinct
from potentially punitive in personam civil penalties such as
fines, and does not constitute a punishnent under the Double
Jeopardy Clause.” 1d. at 2142. In the light of Usery, “[i]n rem
civil forfeitures do not constitute ‘punishnment’ for purposes of
the Double Jeopardy O ause, but operate, nerely to ‘confiscate
property used in violation of the law, and to require di sgorgenent
of the fruits of illegal conduct.”” United States v. Perez, 110
F. 3d 265, 267 (5th Gr. 1997).

C.
Testi nony by Di ane Reyes, a friend of Elsa Mendiola s sister,

Mari Gaona, was admtted pursuant to FED. R Evip. 801(d)(2)(E), as



“a statenent by a co-conspirator of a party during the course and
in furtherance of the conspiracy.” For such adm ssion, the
Gover nnment nust establish by a preponderance of the evidence that
the decl arant and the defendant were involved in a conspiracy and
that the statenents were nmade during, and in furtherance of, the
conspiracy. Bourjaily v. United States, 483 U S. 171, 175 (1987).
In determ ni ng whether a conspiracy exists, the district court is
free to look at all evidence, including the putative hearsay
statenent. 1d. at 175-80.

The adm ssion of Rule 801(d)(2)(E) evidence is reviewed for
abuse of discretion. United States v. Triplett, 922 F.2d 1174,
1181 (5th Gr.), cert. denied, 500 U S. 945 (1991). And, even if
an abuse of discretion is found, the harm ess error doctrine is
appl i ed. United States v. Skipper, 74 F.3d 608, 612 (5th Cr.
1996) . Determ nations that the statenents were nade by a co-
conspirator and in furtherance of the conspiracy are reviewed only
for clear error. United States v. Stephens, 964 F. 2d 424, 434 (5th
Cr. 1992). Needless to say, “[where there are two perm ssible
views of the evidence, the factfinder’s choice between them cannot
be clearly erroneous.” Anderson v. Bessener City, 470 U S. 564,
574 (1985).

The Mendiolas contend that Reyes’ testinony about Gaona’s
statenments should not have been admtted because there is no

i ndependent evi dence of a concert of action between t hemand Gaona.



They further contend that there was no evidence that they entered
into a conspiracy with Gaona, and that the Governnent failed to
prove that Gaona was a nenber of the conspiracy for which they were
convicted. Cruz contends |ikew se that there was no i ndependent
evi dence of either a concert of action between him and Gaona, or
that Gaona was a nenber of a conspiracy that involved him
Mor eover, Cruz contends al so that there was no evi dence that he was
i nvol ved in a conspiracy with Reyes and that the statenents nade by
Reyes were not nade in furtherance of a conspiracy involving her
and Cruz.

At trial, Appellants objected on several grounds, including
that, as an uni ndi cted co-conspirator, the statenents nade by Gaona
wer e inadm ssible. Counsel for Cruz objected on the basis that
Reyes’ testinony had nothing to do with Cruz. After | engthy
argunent, the district court overruled all objections and
determ ned | ater that the Governnent had shown by a preponderance
of the evidence that a conspiracy existed, that the defendants
agai nst whom the statenents were offered were nenbers of the
conspiracy, and that the statenents were nmade in furtherance of
t hat conspiracy.

“Statenents nade by a non-testifying co-conspirator are
adm ssi bl e agai nst the defendant if there is ‘independent evidence
of a concert of action’ in which the defendant was a participant.”

United States v. Asibor, 109 F.3d 1023, 1033 (5th Gr.), cert.



denied, = US _ , 1997 W 525549 (Cct. 6, 1997). There was
anpl e independent, non-hearsay evidence that Appellants were
participants in the marijuana grow ng and di stribution conspiracy
and that Gaona was invol ved. Qur focus for this challenge is
whet her the “governnent introduced sufficient i ndependent evi dence
of the existence of a conspiracy, in which the defendant was a co-
conspirator....” United States v. Dawson, 576 F.2d 656, 658 (5th
Cr. 1978), cert. denied, 439 U S. 1127 (1979). The record shows
that a marijuana growing and distribution operation was run by
Janes Mendiola and Wl f; that Cruz cared for the marijuana at the
Rocksprings ranch; and that Elsa Mendiola was aware of the
operation and assisted in the distribution with her sister, Gaona.
Addi tionally, there was testinony froman FBI Agent who observed an
exchange of a package believed to be marijuana between Gaona and
Wl f. Accordi ngly, Appellants’ <challenge regarding |ack of
i ndependent concert of action is neritless.

As noted, the Governnent’s burden is to establish by a
preponderance of the evidence that the declarant (Gaona) and the
defendants were involved in a conspiracy and that the statenents
were made during, and in furtherance of, the conspiracy.
Bourjaily, 483 U S at 175. As also noted, Appellants contend
there was no evidence they entered into a conspiracy with Gaona,
and that the Governnent failed to prove that she was a nenber of

the conspiracy for which the Mndiolas were convicted. Thi s



contention is without nerit. There was independent evidence that
Gaona was i nvolved in a conspiracy to distribute marijuana grown by
the Mendiolas and cared for by Cruz. Reyes testified that Gaona
told her that marijuana was being grown at the Rocksprings ranch;
that marijuana had cone from the Mendiolas’ residence; that
marijuana was delivered to her in Austin fromthe Mendiolas; and
that WIf and she in turn sold it for $2000 per pound. There was
also testinony from another wtness that Elsa Mndiola sold
marijuana to Gaona.

As noted, Cruz contends also that there was no evi dence that
he was i nvol ved in a conspiracy with Reyes, and that the statenents
made by Reyes were not nmade in furtherance of a conspiracy
involving her and Cruz. But, the focus concerning a Rule
801(d)(2)(E) adm ssion is on the declarant, Gaona, not Reyes.

D

The Mendiolas challenge the sufficiency of the evidence on
conspiracy and, with Cruz, on possession with intent to distribute.
For such challenges, the evidence is viewed in the |ight nost
favorable to the verdict, accepting all credibility choices and
reasonabl e i nferences nade by the jury; and, it is sufficient if a
rational juror could have found that it established guilt beyond a
reasonabl e doubt . E.g., United States v. Mntoya-Otiz, 7 F.3d
1171, 1173 (5th GCr. 1993). Toward that end, “[i]t is not

necessary that the evidence exclude every reasonabl e hypot hesi s of



i nnocence or be wholly inconsistent with every concl usi on except
that of quilt.... A jury is free to choose anpbng reasonable
constructions of the evidence.” Id. (quoting United States v.
Bell, 678 F.2d 547, 549 (5th Gr. 1982), aff'd, 462 U S 356
(1983).

As noted, concerning the insufficiency clains as to both
charges, a key Governnent w tness was Fi gueroa. Figueroa, who was
al so a key player in the operation, engaged in a marijuana grow ng
and dealing relationship wth Janmes Mendiola and Wl f. He
testified that he had a drug dealing relationship with Janes
Mendiola; that WIf oversaw the growing operation; that the
marijuana began grow ng at the Mendiola residence and was then
transferred to the Rocksprings ranch; and that Cruz was a | aborer
in charge of caring for the plants. Janmes Mendi ol a al so showed hi m
marijuana that was growing. Figueroa testified also that, once the
marijuana was transferred fromthe residence to the ranch, Janes
Mendiola would go to the ranch to make sure the plants were
perfect; that Cruz lived both at the Mendiol a resi dence and at the
Rocksprings ranch; and that El sa Mendi ol a was aware of the grow ng
operation, because she witnessed the |oading of marijuana on a
t ruck.

1.
“To establish a conspiracy under 21 U S C. 8§ 846, the

governnment nust prove that a conspiracy existed, that each co-



def endant knew of the conspiracy, and that each co-defendant
voluntarily joined in it.” Montoya-Ortiz, 7 F.3d at 1173
(internal quotation marks and citation omtted). The elenents for
conviction under 8§ 846 “may be proved by circunstantial evidence
and ‘[c]ircunstances altogether inconclusive, if separately
considered, may, by their nunber and joint operation ... be
sufficient to constitute conclusive proof.’”” United States wv.
Broussard, 80 F.3d 1025, 1031 (5th Gr.), cert. denied, __  US.
117 S . 264 (1996) (quoting United States v. Roberts, 913
F.2d 211, 218 (5th Gir. 1990), cert. denied, 500 U.S. 955 (1991)).

Approxi mately 450 marijuana plants were found growi ng at the
Mendi ol as’ residence, with over 300 plants found growing at the
Rocksprings ranch. Al so, the Mendi ol as were overheard i n nunerous
intercepted telephone calls discussing marijuana purchases and
deliveries in coded | anguage.

Janes Mendiola was a |eader and organizer of the grow
operation. Moreover, an undercover FBI Agent testified that Janes
Mendi ol a i nformed himthat he grew seedl ess nmarijuana and offered
to sell it to the Agent.

In addition, as noted, Elsa Mndiola was present when a
shipnment of marijuana was |oaded aboard a truck; and, as also
noted, she used code in discussing drugs on the tel ephone, and,
sold marijuana to her sister, Gaona, for distribution in Austin

(the sister discussed in part Il. C supra).
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In sum there was nore than sufficient evidence for a
reasonable juror to find, beyond a reasonable doubt, that a
conspiracy existed, and that the Mendiolas were aware of, and
voluntarily participated in, it.

2.

Under 21 U S.C. 8§ 841(a)(1), the Governnment nust prove three
el ements: (1) know ng (2) possession of a controlled substance (3)
with intent to distribute it. See United States v. Brown, 29 F. 3d
953, 958 (5th Cir.), cert. denied, 513 U'S. 1021 (1994). O
course, these elenents my be established by circunstantia
evidence. United States v. Cardenas, 9 F.3d 1139, 1158 (5th Cr
1993), cert. denied, 511 U S. 1134 (1994). For exanple, intent to
distribute may be inferred fromthe quantity, value, and quality of
the drugs invol ved. United States v. Casilla, 20 F.3d 600, 603
(5th Cr.), cert. denied, 513 U S. 892 (1994); Cardenas, 9 F. 3d at
1158.

Along this line, the elenents for aiding and abetting a
crimnal offense, in violation of 18 U S.C. 8 2, are association
wth crimnal activity, participationinit, and acting to help it
succeed. See United States v. Pedroza, 78 F.3d 179, 183-84 (5th
Cr. 1996); United States v. Vaden, 912 F.2d 780, 783 (5th G
1990) . “Associ ation neans that the defendant shared in the
crimnal intent of the principal.... Participation neans that the

def endant engaged in sone affirmative conduct designed to aid the

- 12 -



venture.... Although relevant, nere presence and associ ation are
insufficient to sustain a conviction of aiding and abetting.”
United States v. Salazar, 66 F.3d 723, 729 (5th Cr. 1995).

Approxi mately 450 plants were seized at the Mendiol as’
resi dence; approxi mately 315, at the Rocksprings ranch.
Additionally, there was evidence regarding the prem um price and
high quality of the seedless nmarijuana being grown by the
Mendi ol as; that Janmes Mendiola actively offered to sell marijuana;
t hat El sa Mendi ol a wi t nessed | oadi ng marijuana shipnments; that she
was engaged in a distribution schenme with her sister in Austin;
that Cruz tended and cared for the marijuana at the Rocksprings
ranch; and that he was seen at the ranch the majority of the tine
(indeed, he was the only person there when the search was
conduct ed) . There was also testinony that, when Cruz was not
wor king at the ranch, he lived at the Mendiola residence. And, a
nmoney order receipt and an energency notification card bearing
Cruz’ s nane and t he address for the Mendi ol as’ residence were found
at that residence.

The jury could reasonably find, beyond a reasonabl e doubt,
that the Mendiolas and Cruz possessed nmarijuana with intent to
di stri bute.

E
A sentence will be upheld “unless it was inposed in violation

of law, inposed as a result of an incorrect application of the



sentencing guidelines; or outside the range of the applicable
sentencing gquideline and is unreasonable.” United States v.
Montoya-Ortiz, 7 F.3d 1171, 1179 (5th Gr. 1993) (quoting United
States v. Hayner, 995 F.2d 550, 552 (5th GCr. 1993)).
1
Appel | ants contend that the court erred in calculating their

of fense | evel based upon a finding that there were 771 marijuana

plants at the residence and ranch. We accept such sentencing
findings unless they are clearly erroneous. E.g., United States
v. Sotelo, 97 F.3d 782, 799 (5th Cr.), cert. denied, __ US |

117 S. C. 620 (1996); United States v. Robins, 978 F.2d 881, 889
(5th Gr. 1992); United States v. Qtero, 868 F.2d 1412, 1414 (5th
Cr. 1989). And, due deference is given to the district court’s
application of the Sentencing Guidelines to those findings. Id.
Robi ns, 978 F.2d at 889.

Moreover, “a presentence report generally bears sufficient
indicia of reliability to be considered as evidence by the trial
court in making factual determ nations required by the CGuidelines.”
Robi ns, 978 F.2d at 889. And, the district court is well within
its province “to rely on a presentence report’s construction of
evidence to resolve a factual dispute, rather than relying on the
defendant’s version of the facts.” 1d. (internal citations and

quotations omtted).



The presentence report, adopted by the district court, stated
that the offense involved a total of 771 growi ng nmarijuana pl ants.
There was testinony from the Agents conducting the searches
regardi ng the nunber of plants seized, their stage of growth, and
their root structure. They testified further that plants were not
pi cked or counted unl ess they appeared to be viable and capabl e of
gromh. Additionally, there was testinony froma Governnent expert
regardi ng the grow operation and the nature of the plants.

During oral argunent for this appeal, counsel for Janes
Mendi ol a contended that an FBlI Special Agent sinply “guessed”’
during sentencing at the nunber of plants seized at the residence.
However, the Agent testified at trial that 455 plants were seized
at that site. Based on our review of the record, we cannot say
that the plant quantity finding was clearly erroneous.

2.

Cruz contends that the district court erred by including the
pl ants seized at the Mendiola residence in calculating his base
of fense |evel. But, the court had the discretion to consider
anpunts that were part of a common plan or schene to distribute.
United States v. Ponce, 917 F.2d 841, 844 (5th Cr. 1990) (per
curiam), cert. denied, 499 U S 940 (1991); United States .
Sarasti, 869 F.2d 805, 806 (5th Gr. 1989). Moreover, under the

Gui delines, the court may consi der as rel evant conduct occurrences

which did not result in a conviction in determning the actua



guideline range. See United States v. Taplette, 872 F.2d 101, 106
(5th Cr.), cert. denied, 493 U.S. 841 (1989). As reflected supra,
there was anpl e evidence to link Cruz to both the Rocksprings ranch
and t he Mendi ol a resi dence. Accordingly, the court did not clearly
err by including the plants seized at the latter.

3.

Wiile this appeal was pending, Quidelines § 2Dl1.1(c) was
anended by replacing the one kilogram per plant ratio with an
instruction to base the sentence upon the greater of the actual
wei ght of the usable marijuana, or 100 grans per plant. See
US S G App. C Anendnent 516 (Nov. 1, 1995) (anending the notes
and coomentary to U.S.S.G 8§ 2D1.1). This anendnent nmay be applied
retroactively by the district court. United States v. Boe, 117
F.3d 830, 831 (5th Gr. 1997). Appel l ants contend, and the
Gover nnent concedes, that the anendnent may affect their sentences.

A motion pursuant to 18 U S C 8 3582(c)(2) “permts a
district court to reduce a termof inprisonnment when it is based
upon a sentencing range that has subsequently been |owered by an
anendnent to the Sentencing Quidelines, if such a reduction is
consistent with the policy statenents issued by the Sentencing
Comm ssion.” Boe, 117 F.3d at 831. The “district court has the
discretion to deny a section 3582(c)(2) notion, even if the

retroactive anendnent has |owered the guideline range.” United

States v. Usery, 109 F.3d 1129, 1137-38 (6th Cr. 1997).
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Consequently, our affirmance of the sentences is without prejudice
to Appellants seeking a reduction in sentence pursuant to 8§
3582(c)(2) and Anendnent 516.

4.

Appel lants maintain that the district court erred in applying
Quideline 8§ 2D1.1(b)(1) (increase offense level by two for
possessi on of dangerous weapon) because the seized-firearns were
nei t her possessed during, nor connected to, the comm ssion of any
of fense. The increase should be given if a weapon was present,
unless it is clearly inprobable that it was connected to the
offense. United States v. Sparks, 2 F.3d 574, 587 (5th Gr. 1993)
(citing 8 2D1.1, comment. (n.3)), cert. denied, 510 U S. 1056
(1994). Inthis regard, the analysis of the term®“use” of a weapon
in Bailey v. United States, = US |, 116 S. . 501 (1995),
was limted to 18 U S C 8 924(c)(1); contrary to Appellants’
contention, it has no application in the present context. See
United States v. Castillo, 77 F.3d 1480, 1499 n.34 (5th Gr.),
cert. denied, = US | 117 S. C. 180 (1996).

The evidence established that four handguns, including one
found in a briefcase used by Elsa Mendiola, and one shotgun were
found at the Mendiolas’ residence, where 455 plants were found.
Additionally, a shotgun and one rifle were found at the ranch,

where 316 plants were found.



The sent enci ng enhancenent “for weapon possession reflects the
i ncreased danger of violence when drug traffickers possess
weapons.” U S. S.G § 2D1.1, comment (n.3). Moreover, “the nere
presence of [a] gun, |oaded or not, can escalate the danger.”
United States v. Mtchell, 31 F.3d 271, 277 (5th Gr.), cert
denied, 513 U. S. 977 (1994). The evidence clearly established the
presence of the weapons at the nmarijuana growi ng operations. The
finding that the weapons were “connected” to the of fenses was not
clearly erroneous; restated, it was not clearly inprobable that
they were connected to the offense.

F

Wiile their <convictions and sentences were on appeal,
Appel l ants obtained information relating to Miises Perez, an FBI
informant and witness, and relating to a Special Agent, who also
testified. The Governnent dism ssed charges in an unrel ated case
in which Perez was to be a witness because they all egedly had | ost
confidence in him

The information revealed that Perez had entered a plea of no
contest to the offense of organized crine in Texas state court,
which was never given to Appellants prior to trial and that,
consequently, Perez may have testified falsely at their trial
Additionally, information that the Special Agent had been
investigated by the FBI's O fice of Professional Responsibility was

never reveal ed.



As a result, Appellants noved for a newtrial; the notion was
denied without a hearing.? (The Governnent submtted to the
district court for in canmera inspection the materials relating to
the investigations of the Special Agent.)

| npeachnent evidence, which is primarily at issue here, is
covered by the disclosure requirenents of Brady v. Maryland, 373
US 83 (1963). See Wlson v. Wiitley, 28 F.3d 433, 435 (5th Gr.
1994), cert. denied, 513 U. S. 1091 (1995) (citing United States v.
Bagl ey, 473 U. S. 667, 676 (1985)). The Court has held: “Wen the
‘reliability of a given witness may well be determ native of guilt
or innocence,’ nondisclosure of evidence affecting credibility
falls wthin [Brady s] general rule.” Ggliov. United States, 405
U. S 150, 154 (1972) (quoting Napue v. Illinois, 360 U S. 264, 269
(1959)). Brady rulings are reviewed de novo. United States v.
Green, 46 F.3d 461, 464 (5th Gr.), cert. denied, 515 U S 1167

(1995) .

2 Pursuant to FED. R ApP. P. 4(b), Cruz’ s appeal fromthe
new trial denial (No. 97-50393) was untinely. On remand, the
district court determned that the untinely filing was not due to

excusabl e negl ect. See FeEp. R App. P. 4(b) (“upon show ng of
excusabl e neglect the district court may ... extend the tinme for
filing a notice of appeal.”). W review an excusabl e negl ect

determ nation for abuse of discretion. See United States v. d ark,
51 F.3d 42, 43 n.5 (5th Gr. 1995). W cannot say that the court
abused its discretion when it determned that Cruz’'s attorney’s
failure to properly read Rul e 4(b) constituted i nexcusabl e negl ect.
Accordingly, Cruz’'s appeal in No. 97-50393 is DI SM SSED.
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Brady violations require reversal only if there is a
“reasonabl e probability” that the outcone of the trial would have
been different had the evidence been disclosed. See Bagley, 473
U S at 682. Such “reasonable probability” is established only
when the failure to disclose “could reasonably be taken to put the
whol e case in such a different |ight as to underm ne confidence in
the verdict.” Kyles v. Witley, 514 U S. 419, 435 (1995).

The chal | enge at hand focuses on wi t hhel d i npeachnent evi dence
regarding Perez and the Special Agent. “I'n assessing the
materiality of undi scl osed i npeachnent evi dence, ‘we nust consider
the nature of the inpeachnent evidence inproperly wi thheld and the
addi tional evidence of the defendant’s guilt independent of the
di sputed testinony.’” Wlson v. Witley, 28 F.3d 433, 439 (5th Cr
1994) (quoting United States v. Wintraub, 871 F. 2d 1257, 1262 (5th
Cr. 1989)) cert. denied, 513 U S 1091 (1995). There 1is
overwhel m ng evidence of the Mendiolas’ guilt, independent of the
evidence in issue that could be obtained fromPerez or the Speci al
Agent. Consequently, there is no Brady violation; a newtrial was
properly denied. (In connection with his newtrial notion, Janes
Mendi ol a sought the disqualification of the Assistant United States
Attorney who tried the case. Qobviously, there being no error
regarding the newtrial denial, we do not reach this issue.)



For the foregoing reasons, Cruz’'s appeal fromthe new trial
deni al (No. 97-50393) is DI SM SSED; the Mendi ol as’ appeal fromsuch
denial (No. 97-50407) is AFFIRMED, and the convictions and
sentences (No. 97-50177) are AFFIRMED, wthout prejudice to

Appel l ants noving for a reduction in sentence.



