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Bef ore KING BARKSDALE, and STEWART, Circuit Judges.
PER CURI AM *

Nakunda Latrice Blue, who pleaded guilty to possession with
intent to distribute cocaine, appeals the denial of her 28 U S. C
8§ 2255 notion. Qur court granted Blue a certificate of
appeal ability imted to whet her her § 2255 noti on was ti ne-bar ed,
and whet her she received ineffective assistance of counsel because
her attorney failed to assert that she was entitled to an
additional two-level reduction in her base offense | evel pursuant

to US.S.G § 2D1.1(b)(4) (now 2D1.1(b)(6)) and failed to correct

Pursuant to 5TH CR. R 47.5, the Court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR R
47.5. 4.



the district court’s mstaken inpression that it did not have the
di scretion to depart downward.

Blue’s § 2255 notion was not tinme-barred. See United States
v. Flores, 135 F.3d 1000, 1002-06 (5th G r. 1998). She has not
shown, however, that her attorney’' s performance was deficient
because he failed to assert the applicability of a guideline
provi sion that had not yet becone effective or, as clainmed for the
first time on appeal (which we review only for plain error),
because he failed to request a conti nuance pendi ng the enact nent of
that provision. See United States v. Flores-COchoa, 139 F.3d 1022,
1024 (5th CGr.), cert. denied, US|, 118 S. . 2383
(1998). In addition, the record does not support Blue’'s assertion
that the district court mstakenly believed that it did not have
the discretion to depart downward. Accordi ngly, she has not
denonstrated that her attorney rendered ineffective assistance by
failing to correct the purported m staken i npression. See United
States v. McKinney, 53 F.3d 664, 677 (5th Cr.), cert. denied, 516
U S. 901 (1995).
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