IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-50263
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
ANGEL M GUEL LERMA,
Def endant - Appel | ant.
Appeal fron1{hé On{téd-s{a{e; ﬁsﬂrict Court
for the Western District of Texas

USDC No. P-96-CR-26-6

July 17, 1998
Before JOLLY, SM TH, and WENER, C rcuit Judges.
PER CURI AM *

Angel M guel Lerma appeal s the sentence he received
followng his guilty-plea conviction for attenpting to possess
wth the intent to distribute a quantity of marijuana, in
violation of 21 U S.C. §8 846. He argues that the sentence should
be vacat ed because counsel was ineffective and because the

district court erred in calculating the quantity of drugs

attributable to himfor sentencing purposes.

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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Lerma’s ineffective-assistance clains were not raised before
the district court, and the record is thus inadequate for this
court to assess the nerits of his clains on direct appeal.
Accordingly, we decline to address the nerits of Lerma’s
i neffective assistance claimbut do so without prejudice to his
right to raise the issue in a proper proceedi ng pursuant to 28

U S C 8§ 2255. See United States v. Hi gdon, 832 F.2d 312, 314

(5th Gr. 1987). W likewi se decline Lerma’s request to renmand
the case to the district court for further factual devel opnent.

See United States v. Fry, 51 F.3d 543, 545 (5th Gr. 1995).

Lerma’s claimthat the district court erred in calculating
t he anobunt of drugs attributable to himis barred by the waiver-
of - appeal provision contained in his plea agreenent, which
applies to all sentencing clains on direct appeal except those
regardi ng an upward departure pursuant to U . S.S.G 8§ 5K2.0. The
sentence he received was not the result of an upward departure.
We have reviewed the record and concl ude that the waiver was
informed and voluntary and is therefore binding on Lerma. See

United States v. Portillo, 18 F.3d 290, 292 (5th Cr. 1994).

Lerma’s appeal is therefore without nerit. Accordingly, it

is DISM SSED. See Howard v. King, 707 F.2d 215, 219-20 (5th Grr

1983); 5th Gr. R 42. 2.

APPEAL DI SM SSED



