IN THE UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

No. 97-50205

CATHY KELLEY,

Pl ai ntiff-Appellant,
VERSUS

AMERI CAN HEYER- SCHULTE CORPORATI ON,

formerly known as Heyer-Schulte Corporation, et al.,

Def endant s,

BAXTER HEALTHCARE HEALTHCARE CORPCORATI ON
and
BAXTER | NTERNATI ONAL, | NC.,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Western District of Texas
( SA- 93- CV- 145)

March 5, 1998

Before POLI TZ, Chief Judge, SM TH and DUHE, Circuit Judges.
PER CURI AM ~

W are conpelled to notice potential problenms with our

jurisdiction, sua sponte if necessary. W have asked the parties

" Pursuant to 5w Gr R 47.5, the court has determined that this opinion
should not be published and is not

precedent except under the linmted
circunstances set forth in 5w Gr R 47.5.4.



to brief the question whether we have jurisdiction in this case.
Havi ng reviewed the briefs and heard oral argunent on the question
of jurisdiction, and having consulted the applicable |aw and
pertinent portions of the record, we conclude that we are w t hout
jurisdiction to consider this appeal under the binding authority of
Ryan v. Qccidental Petrol eum Corp., 577 F.2d 298, 301-02 (5th G
1978) .

Accordingly, the appeal is DISM SSED. There being no final,
appeal abl e judgnent, this matter remains in the district court,
which retains jurisdiction to revisit its rulings if appropriate.
In this regard, we call to the district court’s attention that on
January 20, 1998, the en banc court heard oral argunment in
No. 95-20492, Mbore v. Ashland Chem, Inc. Al so, on Decenber 15,
1997, the Suprene Court decided General Elec. Co. v. Joiner,
118 S. . 512 (1997). The district court nay wish to await the
en banc deci sion in More before deciding whether to address any of
its rulings herein. W intinmate absolutely no view as to what
action, if any, the district court should take in regard to these
matters, as we are w thout jurisdiction.

APPEAL DI SM SSED



