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UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,

VERSUS

ALVI N RAY MATH S, JR ,

Def endant - Appel | ant.

Appeal fromthe United States District Court
For the Western District of Texas

( SA- 95- CR- 148- 1)
March 10, 1998

Before WSDOM WENER, and DENNI'S, G rcuit Judges.
PER CURI AM *

Under a witten plea agreenent, Alvin Ray Mathis, Jr.
pl eaded guilty to distributing in excess of 50 granms of cocaine
base, in violation of 21 U S C 841(a)(1l). The district court
i nposed a 115-nonth termof inprisonnment, to be foll owed by a five-

year termof supervised release. |In calculating the sentence, the

"Pursuant to 5TH QR R 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in 5THQR R 47.5. 4.



district court reduced Mathis’s offense | evel by two points on the
basis of his acceptance of responsibility. On appeal, Mathis
contends that the governnent breached the plea agreenent by failing
to adhere to its promse that it would reconmmend to the sentencing
court that he receive a three-point reduction. After a de novo
review ? of both the ternms of the agreenent and the evi dence pl aced
before the district court, we conclude that the governnent did not
breach its promse. W affirm

Al t hough the plea agreenent stated that the governnment would
reconmend a three-point reduction, the presentence report
recommended that Mathis receive nerely a two-point reduction
because he did not plead guilty until the day of trial. At the
sentenci ng hearing, Mathis objected to this recomendation. Wen
the district court inquired as to the governnent’s response to
Mat his’s objection, the prosecuting attorney stated that the
gover nnent was “bound by the plea agreenent,” and that it “did not
oppose a three-level downward adjustnent.” The probation officer
in attendance then stated that case |law supported his
recommendation that Mthis was entitled only to a two-point
reduction. The prosecuting attorney did not respond to this
statenment. In the end, the district court concluded that Mthis
was only entitled to a two-point reduction.

Though Mat hi s undoubtedly preferred the prosecuting attorney

2 See United States v. Price, 95 F.3d 354, 367 (5th Cir.
1996) .



to argue zealously for a three-point reduction, binding precedent
makes it clear to us that unless the explicit |anguage of the plea
agreenent so requires, the governnent need not endorse the terns of
its plea agreenents enthusiastically.? It cannot be denied that
the governnent placed its recommendation for a three-point
reduction squarely before the court. The governnent adhered to the
terns of the plea agreenent.

AFFI RVED.

3 United States v. Benchinol, 471 U. S. 453, 455 (1985); United
States v. Cates, 952 F.2d 149, 153 (5th Cr. 1992).
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