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JERRY EE. SMTH, Circuit Judge:”’

Ver non Johnson appeal s a summary judgnent in favor of Baylor
Uni versity on enpl oynent discrimnation clainms under the Anericans
wth Disabilities Act (“ADA’) and the Rehabilitation Act. Finding

no error, we affirm

" Pursuant to 5THQR R 47.5, the court has deternined that this opinion
should not be published and is not precedent except under the linmted
circunstances set forth in 5THQR R 47.5.4.



l.

Bayl or’s fornmer president, Herbert Reynol ds, hired Johnson to
be the university’'s chief pilot beginning the first day of 1992.
In that position, Johnson was responsible for shuttling Reynol ds
and other wuniversity VIP's on the university’'s airplane. When
hi red, Johnson wei ghed approxi mately 275 pounds. Hi s weight was a
source of irritation to Reynolds, who insisted that Johnson | ose
wei ght . In fact, Reynolds made the continuation of Johnson’s
enpl oynent condi ti onal on | osi ng over one hundred pounds during the
first ninety days of enploynent.

Not surprisingly, Johnson was unable to | ose so much wei ght in
so little tine. Reynolds, however, did not term nate Johnson at
the end of the first ninety days. | nst ead, Reynol ds repeatedly
made Johnson and the relevant university officials aware of
Johnson’ s expertise as a pilot, while at the sane tinme pressing him
to |l ose weight, to inprove his appearance at work (such as tucking
in his shirt tail and renenbering to wear a suit jacket on the
airplane), and to correct his grammatically flawed parl ance.

Reynol ds not ed t hat Johnson’s position put himin contact with
many inportant university benefactors and therefore required a
certain coneliness on Johnson’s part that m ght not otherw se be
required. Moreover, Reynolds expressed concern that Johnson’s
wei ght made hima health risk, so he continued to prod Johnson to
| ose weight in order to help to reduce the university' s health

i nsurance costs.



Consequent |y, Reynol ds warned Johnson that failure to correct
t hese problens put Johnson’s position at Baylor in jeopardy. In
August 1994, Reynol ds fired Johnson, noting a substantial failure

to aneliorate the probl ens noted above.

1.

Johnson sued Baylor,! an institution receiving federal funds,
claimng that his termnation violated the ADA 42 U S C
8§ 12112(a) (prohibiting discrimnation against the disabled in the
wor kpl ace), and a substantially simlar provision of the
Rehabilitation Act, 29 US. C 8§ 794 (prohibiting institutions
recei ving federal funds fromdiscrimnating agai nst the disabl ed).?
Johnson based his statutorily required showing of a disability on
a theory that Baylor, through Reynolds, regarded him as being
unenpl oyabl e because of his weight and that this perception ledto
his termnation. Johnson alleged only a “regarded as” claim and
has never asserted that his weight was in fact a disability.

Bayl or cont ended t hat Johnson had failed to present sufficient

! Subject matter jurisdiction based on 28 U.S.C. §§ 1331, 1343.

2 The relevant portion of the Rehabilitation Act provides: “No otherw se
qualified individual with a disability . . . shall, solely by reason of her or
his disability, be excluded fromthe participationin, be denied the benefits of,
or be subjected to discrimnation under any programor activity receiving Federal
financial assistance . . . .” 29 U S.C. § 794(a). Furthernore, and rel evant for
purposes of this case: “The standards used to determ ne whether this section has
been violated in a conplaint alleging enploynent discrimnation under this
section shall be the standards applied under title |I of the Americans with
Disabilities Act of 1990 . . . .” |d. 8 794(d). Accordingly, the ensuing
di scussion in the text of the ADA's disabili ty requirenment should be treated as
enconpassing the disability requirenment under the Rehabilitation Act as well.
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evi dence t hat Reynol ds regarded hi mas bei ng substantially inpaired
fromparticipatinginamjor life activity, as required by the ADA
to show a disability. Because a plaintiff nmust show a disability
in order to proceed under the ADA, Baylor accordingly noved for
summary judgnent.

The district court agreed with Baylor, finding that Johnson
had failed to offer sufficient evidence that Reynolds regarded
Johnson’s wei ght as substantially interfering wwth the only major
life activity at issueSS“working.” Because Johnson could not nake
a showi ng that he was disabled under the ADA, the court granted

summary judgnent.

L1l

W review a summary judgnent de novo. See Hanks .
Transcontinental Gas Pipe Line Corp., 953 F.2d 996, 997 (5th Gr.
1992). Summary judgnent s appropriate “if the pleadings,
depositions, answers to interrogatories, and adm ssions on file,
together wwth the affidavits, if any, showthat there i s no genui ne
i ssue as to any material fact and that the noving party is entitled
to a judgnent as a matter of |aw” FED. R Qv. P. 56(c). The
party seeking summary judgnent carries the burden of denonstrating
that there is an absence of evidence to support the non-noving
party’s case. See Celotex Corp. v. Catrett, 477 U S. 317, 325

(1986). After a proper notion for sunmary judgnent is nade, the



non- novant must set forth specific facts showing that there is a
genui ne issue for trial. See Hanks, 953 F.2d at 997.

W begin our determnation by consulting the applicable
substantive law to determ ne what facts and issues are material.
See King v. Chide, 974 F.2d 653, 655-56 (5th Gr. 1992). W then
reviewthe evidence relating to those i ssues, view ng the facts and
inferences in the |ight nost favorable to the non-novant. See id.
If the non-novant sets forth specific facts in support of
all egations essential to his claim a genuine issue is presented.
See Celotex, 477 U.S. at 327; Brothers v. Kl evenhagen, 28 F. 3d 452,

455 (5th Gir. 1994).

| V.

I n order to understand Johnson's evidentiary burden better, we
first review the ADA' s nandate: “No covered entity shall
discrimnate against a qualified individual with a disability
because of the disability of such individual in regard to job
application procedures, the hiring, advancenent, or discharge of
enpl oyees, enpl oyee conpensation, job training, and other terns,
conditions, and privileges of enploynent.” 42 U. S.C. § 12112(a).?

Therefore, a plaintiff is obliged to nmake an initial show ng that

3 No one denies that Baylor is a “covered entity” under the ADA or the
Rehabilitation Act.



he has a “disability” in order to invoke the ADA's protections.*
The ADA defines a “disability” as follows:

The term “disability” neans, with respect to an
i ndi vi dual SS

(A) a physical or nment al i npai r ment t hat

substantially limts one or nore of the magjor life

activities of such individual;

(B) a record of such an inpairnent; or

(C being regarded as having such an

i npai rment .
42 U.S.C. § 12102(2). Johnson alleges that he is disabled under
8§ 12102(2)(C): that Baylor regarded him as having a physical
i npai r ment SSobesi tySSt hat substantially |imts his mpjor life
activity of “working,” as defined by EECC regul ation. See 29
CF.R 8 1630.2(i) (“Major Life Activities neans functions such as
caring for oneself, performng manual tasks, walking, seeing,
heari ng, speaking, breathing, |earning, and working.”).

The EEQOC regul ations strictly construe “substantially limts

4 A plaintiff can prove discrinination under the ADA either directly or
indirectly. Directly, he nust showthat he is disabled under the act; that with
or w thout reasonable accomopdation he could perform the job; and that the
enpl oyer di scharged hi m because of his disability. See 42 U S.C § 12112(a);
Taylor v. Principal Fin. Goup, Inc., 93 F.3d 155, 162 (5th Cir.), cert. denied,
117 S. . 586 (1996).

Alternately, he can use a burden-shifting analysis to make out a prina
facie case of discrimnation. See, e.g., MDonnell Douglas Corp. v. Geen,
411 U. S. 792, 802 (1973). To do so, he nust show that he is disabled under the
act; that he is qualified with or without accomnmodati on; that he was subject to
an adverse enploynment action; and finally, that he was replaced with a non-
di sabl ed person. See id; Burch v. Coca-Cola Co., No. 95-10990, 1997 W 425943,
at *13 (5th CGr. July 30, 1997); Daigle v. Liberty Life Ins. Co., 70 F.3d 394,
396 (5th CGr. 1995). Both nmethods, however, require that the plaintiff make an
initial showing that he is “disabled,” as statutorily defined.
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the mpjor life activity of working.” Specifically, the regul ations
provi de:
(3) Wthrespect tothe major life activity of worKkingSS

(i) The term substantially limts nmeans
significantly restricted in the ability to perform
either a class of jobs or a broad range of jobs in
various classes as conpared to the average person
havi ng conparable training, skills, and abilities.
The inability to performa single, particular job
does not constitute a substantial limtation in the
major life activity of working.

(ii) In addition . . ., the follow ng factors may
be considered in determ ning whether an individual
is substantially limted inthe major life activity
of “working”:

(A) The geographical area to which the
i ndi vi dual has reasonabl e access;

(B) The job from which the individual has
been disqualified because of an inpairnent,
and the nunber and types of jobs utilizing

simlar training, know edge, skill or
abilities, wthin that geographical area, from
which the individual is also disqualified
because of the inpairnment (class of |obs);
and/ or

(C© The job from which the individual has
been disqualified because of an inpairnent,
and the nunber and types of other jobs not
utilizing simlar training, know edge, skills
or abilities, wthin that geographical area,
fromwhich the individual is also disqualified
because of the inpairnment (broad range of jobs
in various classes).

29 CF. R 8 1630.2(j)(3).
Al t hough what “substantially limts [the] major life activity
[of working]” ultimately neans is determned on a case-by-case

basis, see Byrne v. Board of Educ., 979 F.2d 560, 565 (7th Gr.



1992); Forrisi v. Bowen, 794 F.2d 931, 933 (4th Cr. 1986), the
statutory | anguage pl ai nly does not prevent all adverse enpl oynent
actions agai nst a physically- or nentally-inpaired enpl oyee. Thus,
such an enpl oyee does not obtain tenure at his position because of
his inmpairnment. See Ellison v. Software Spectrum Inc., 85 F.3d
187, 192 (5th Gir. 1996); 29 C.F.R § 1630.2(j)(3)(i). Instead,
the “substantially limts” statutory |anguage, as it relates to
“working,” strikes a balance: It allows a disabled person a foot
in the door of the | abor market, see Burch, 1997 W. 425943, at *6,
while at the sane tinme, it tries not to i npose an undue burden on
an enpl oyer’s freedomto nmake enpl oynent decisions he feels are in
the best interests of his business, see Tudyman v. United Airlines,
608 F. Supp. 739, 747 (C.D. Cal. 1984) (“[P]rivate enployers are
generally free to be arbitrary and even capricious in determning
whomto hire . . . .7).

Johnson contends that Baylor perceived that his obesity
substantially Ilimted his mjor I|ife activity of working.
Therefore, once Baylor noved for summary judgnent asserting that
Johnson | acked the evidence necessary to go forward with a trial,
Johnson, in order to defeat summary judgnent, was obliged to offer
enough evidence to show that there was a genuine fact issue that
Bayl or regarded Johnson's obesity as substantially limting his
major life activity of working. Cf. Hanks, 953 F.2d at 997. More

specifically, Johnson woul d have to of fer sone evi dence t hat Bayl or



believed (1) that Johnson could not obtain a position in the
geogr aphi cal area because of his obesity; (2) that Johnson coul d
not obtain a job in the class of jobs utilizing simlar skills and
trai ni ngSShere, as a pilotSSbecause of his obesity; or (3) that
Johnson was unable to obtain a job, in the sane geographical area,
that did not utilize the sanme skills or training, but for which
Johnson's obesity also disqualified him . 29 CFR
§ 1630(J) (3) (1) (A-(Q.

Johnson contends that requiring evidence of the factors
menti oned above, which are taken verbatim from the EEOC s
regul ations, see 29 CF.R 8 1630.2(j)(3)(ii), requires himto
prove that no other enployer in the rel evant geographical or skill
class areas would hire him Not so. The “regarded as,” or
“perception,” prong of the “disability” definition requires that a
plaintiff provide evidence that the enployer thought that other
enpl oyers woul d not hire hi mbecause of his obesity. See 42 U S.C.
§ 12102(2)(C).

Johnson casually addresses this evidentiary requirenent and
only with vague accusations. |In no instance does any part of the
record, including the pleadings, the briefs, the depositions, the
exhi bits, and the other record contents, provide nore than general
assertions about Baylor’'s perceptions of Johnson’s genera
enpl oyability. Yet, such evidence lies at the heart of Johnson’s

required showing that he is “disabled,” see 42 USC 8§



12102(2)(C), and is thus necessary to prevent sunmary judgnent.

A review of the evidence, through the three factors outlined
in 29 CF.R 8 1630.2(j)(3)(ii), reveals insufficient evidence to
prevent summary | udgnent. First, Johnson's deposition and
Reynol ds’s affidavit show conclusively that Reynolds regarded
Johnson as a skilled pilot. Both parties acknow edge that Reynol ds
did not believe Johnson was unable to work in the class of pilot
] obs because of his weight.

Second, Johnson offers no evidence that Baylor thought his
wei ght made him unenployable in the Waco area | abor market or
el sewhere, and thus Reynolds’s affidavit to the contrary stands
unopposed. Finally, Johnson offers no evidence to contradict
Baylor’s affidavit that Bayl or believed Johnson coul d obtain work

i n another class of jobs, such as airplane naintenance.

V.

We comment now on two of Johnson’s other contentions. First,
Reynol ds’ s belief that Johnson could not get “a job at Baylor” or
“ajobin public relations” there or el sewhere is not sufficient to
meet the *“substantially limting . . . working” requirenent
outlined above. See, e.g., Bridges v. Gty of Bossier, 92 F.3d
329, 332-34 (5th Gir. 1996), cert. denied, 117 S. C. 770 (1997).
Such a construction of “working” would read “substantially” right

out of the “substantially imts” | anguage of 8§ 12102(2); it would
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force an enployer to guarantee an enpl oyee a specific position
Such a result would run contrary to the ADA's intentions.?®

Second, an enployer’s concern with a plaintiff’s insurability
could, as Johnson notes, provide indirect evidence of the
enployer’s belief of the enployee’'s general unenployability.?
Thus, such evidence could help to neet the “regarded as” prong that
a plaintiff is disabled. See 42 U S.C. § 12102(2)(0

Fromthe record in this case, however, Johnson has offered no
evidence to raise a genuine issue of material fact that Reynolds’s
concern about insurance costs resulted in Johnson’s term nation.
Al t hough Reynol ds was concerned that overwei ght people get sick
nore often, and thus increase the costs of health insurance,
Johnson offers no evidence to overcone Baylor’s sworn assertions
that appearance standards, not insurance costs, led to his
term nati on.

Nor does Johnson of fer any evidence that his health i nsurance
costs led Baylor to perceive him as generally unenpl oyable.
| ndeed, Johnson’s own di scovery reveal ed that Reynol ds, although
worried about health insurance costs of portly people, know ngly

enbraced the university’'s enploynent (and presumably also its

5> See Heilweil v. Mount Sinai Hosp., 32 F.2d 718, 723 (2d Cir. 1994), cert.
deni ed, 513 U. S. 1147 (1995); 12 C.F.R 8§ 1630.2(j)(3)(i) (“Theinability to perform
asingle, particular job does not constitute a substantial limtationinthe major
life activity of working.”).

6 See 29 C.F.R § 1630(1) app. (“[Clommpn attitudinal barriers

frequently result in enployers excluding individuals with disabilities. These
i ncl ude concerns regarding . . . insurance . . . .").
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health insurance coverage) of at |east two other overweight

i ndi vi dual s.

VI .

The fact of the matter is that this single, particular job
carried with it certain appearance standards. Cf. Tudynman,
608 F. Supp. at 745 (upholding an airline’s weight limt for flight
attendants). Wen Johnson failed to neet these standards, he was
termnated. There is no error, and the judgnent, accordingly, is

AFFI RVED.
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