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PER CURI AM *

Janes Burdette Newton (“Newton”), a federal pri soner
proceedi ng pro se, appeals the denial of his notion to vacate, set
aside or correct his sentence filed pursuant to 28 U S.C. § 2255.
W granted Newton a certificate of appealability to consider

whet her Newton's trial counsel was i neffective for opening the door

"Pursuant to 5TH QR R 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in 5THQR R 47.5. 4.
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to adm ssion of Newton's prior conviction for armed robbery. W
affirm

Newton is serving a 78 nonth sentence for conspiracy to
manuf acture and possess with intent to distribute marijuana.
Evidence at the jury trial of Newton and his co-defendants
established that there was an extensive nmarijuana cultivation and
distribution conspiracy, wherein |arge anounts of nmarijuana were
growmm in Texas and Cklahoma and distributed primarily in
California. Newton's role in the conspiracy included purchasing
real estate for one of the marijuana farns and deeding it to the
conspiracy's leader, as well as setting up a nobile honme and
utilities on that farm

During cross-exam nation of a governnent w tness, Newton's
trial counsel asked if Newton had always made an above-average
honest living. The prosecutor took the witness on voir dire and
elicited that the witness knew that Newton had been previously
convicted of arned robbery. The district court allowed that
evidence to be presented to the jury. Newt on argues that his
counsel was ineffective because he opened the door to the
i ntroduction of this prior conviction.

To obtain 8 2255 relief based on ineffective assistance of
counsel, the defendant nust prove that counsel's performance was
both deficient and prejudicial to him See Strickland .
Washi ngton, 466 U.S. 668, 687 (1984). “[Clounsel is strongly
presuned to have rendered adequate assistance and nade al

significant decisions in the exercise of reasonable professional



judgnent.” Id. at 690. To establish prejudice, the defendant nust
show that counsel's errors were serious enough to “render[] the
result of the trial unreliable or the proceeding fundanentally
unfair.” Lockhart v. Fretwell, 506 U S. 364, 372 (1993).

The district court found that trial counsel was not deficient
for trying to introduce evidence of Newton's good character. W
agree. Apparently, Newton's theory of defense was that he was an
honest busi nessman who bought the real estate in question w thout
any involvenent with the production of marijuana. The wi tness
persisted in his testinony that Newton nmde an above-average,
honest Iliving, even after the governnent introduced the prior
conviction. Wile in hindsight this may not have been an effective
strategy, trial counsel's tactical decision to risk the jury
knowi ng the whole story in order to flesh out Newton's defense
theory did not deprive Newton of his constitutional right to
assi stance of counsel. See Enery v. Johnson, 139 F.3d 191, 197
(5th Gr. 1997) (hol ding that the Si xth Anendnent does not guar antee
crimnal defendants the right to error-free representation).

Furt her, Newton's contention that, had his counsel
i nvesti gated, he woul d have di scovered that the prior arned robbery
convi ction was uncounsel ed, and thus inadm ssible, is unsupported
by any evidence in the record before us.

For the foregoing reasons, we affirm the district court's
deni al of Newton's § 2255 noti on.

AFFI RVED.



