IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-41418
Conf er ence Cal endar

DENI SE STOCKTON BELL
Pl ai ntiff-Appellant

ver sus

OFFI CE OF THE COUNTY ATTORNEY,
COUNTY OF NUECES, TEXAS; ET AL.

Def endant s- Appel | ees

Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. C-97-CV-496

Oct ober 28, 1998

Before POLI TZ, Chief Judge, and WENER and DENNI'S, Ci rcuit Judges.
Per Curiam

Pl aintiff-Appellant Denise Stockton Bell appeals the district
court’s remand to Texas state court of a case she had renoved after
filing it in the state court as plaintiff. The district court
remanded the case to the state court where Bell had originally
filed it because Bell grounded her renoval fromstate court in the
substance of 28 U. S.C. § 1443, which applies to cases in which the

defendant (not the plaintiff) “is denied or cannot enforce in the

" Pursuant to 5THCR R 47.5, the Court has determined that this
opi ni on shoul d not be published and is not precedent except under
the limted circunmstances set forth in 5THGQR R 47.5. 4.



courts of State a right under any | aw providing for the equal civil
rights of citizens of the United States, or for all persons within
the jurisdiction thereof” or “[f]Jor any act under color of
authority derived fromany |law providing for equal rights, or for
refusing to do any act on the ground that it would be inconsistent
with such law.” 28 U.S.C. 8 1443. Not only is Bell precluded from
removi ng under 8 1443, because only a defendant is entitled to such
renmoval; she is also precluded because she did not — and
presumably could not — allege racial discrimnation, another

prerequisite for renoval under 8§ 1443. See Texas v. @l f Water

Benefaction Co., 679 F.2d 85, 86 (5" Cr. 1982). See al so,

McKenzie v. United States, 678 F.2d 571, 574 (5'" Gr. 1982).

Al t hough the district court did not cite 28 U.S.C. § 1447(c),
its remand to state court appears to be grounded in a defect in
renmoval procedure, which is not revi ewabl e on appeal or otherw se.

Thi ngs Renenbered, Inc. v. Petrarca, 516 U S. 124, 127-28 (1995);

Hook v. Morrison MIling Co., 38 F.3d 776, 780 (5'" Cir. 1994); see

also, In Re: Allstate Ins. Co., 8 F.3d 219, 221 (5" Cr. 1993), and

McKenzie, 678 F.2d at 574 (suggesting that renoval by plaintiff is
matter involving whether renoval procedure was proper and not
whet her  district court had subj ect matter jurisdiction).
Accordingly, Bell’s appeal is

DI SM SSED.



