IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-41398
Summary Cal endar

JAY TODD NEESE,
Peti ti oner- Appel | ant,

ver sus

GARY L. JOHNSON, DI RECTOR, TEXAS DEPARTMENT OF
CRI M NAL JUSTI CE, | NSTI TUTI ONAL DI VI SI ON,

Respondent - Appel | ee.
Appeal fromthe United States District Court
for the Eastern District of Texas

USDC No. 1:95-CV-6

January 27, 1999
Bef ore KING Chief Judge, BARKSDALE, and STEWART, Circuit Judges.
PER CURI AM *

The respondent noves to supplenent the state court record
wth certified copies of the state habeas petition and its
supplenent. |IT IS ORDERED that the notion is GRANTED

Jay Todd Neese, Texas inmate #349086, appeals the denial of
his federal habeas petition. He argues that the prosecution
breached the plea agreenent in cause no. A-11,404 and that the
district court erred in according a presunption of correctness to

the state court findings of fact in denying his breached-pl ea-

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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agreenent claim The state trial court’s findings are supported

by the record. See Self v. Collins, 973 F.2d 1198, 1214 (5th

Cir. 1992). Neese fails to identify anything in the record which
indicates that the hearing was either unfair or failed to conply
with due process. The district court’s determ nation of the
br eached- pl ea- agreenent issue, based upon the presunption of
correctness accorded the state-court findings, was not erroneous.

See Self v. Blackburn, 751 F.2d 789, 792-93 (5th Cr. 1985).

Neese argues that counsel rendered ineffective assistance on
appeal and that the district court erred in applying a procedural
bar to one aspect of his ineffective-assistance claim Even
assumng that the district court erred in applying the procedural
bar, Neese cannot show that counsel’s performance was beyond the

broad range of reasonable performance. See Bryant v. Scott, 28

F.3d 1411, 1414 (5th Gr. 1994).
MOTI ON GRANTED.  AFFI RVED



