IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-41371
Summary Cal endar

JAMES EARL M NI X,

Peti ti oner- Appel | ant,
ver sus
GARY L. JOHNSON, DI RECTOR,
TEXAS DEPARTMENT OF CRIM NAL JUSTI CE,
| NSTI TUTI ONAL DI VI SI ON,

Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Eastern District of Texas
USDC No. 9:96- CV-60

January 28, 1999

Before KING G rcuit Judge, BARKSDALE, and STEWART, Circuit
Judges.

PER CURI AM *

James Earl M nix, TDCJ #551618, seeks a certificate of
appeal ability (COA) to appeal the district court’s dismssal of
his petition for wit of habeas corpus, filed pursuant to 28
US C 8§ 2254. Mnix argues that he was deni ed Due Process and
Equal Protection, that trial counsel was ineffective, and that
the wong parole statute was applied to his sentence.

Since he filed his 8 2254 petition prior to the enactnent of

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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the Antiterrorismand Effective Death Penalty Act, M nix nust

obtain a certificate of probable cause (CPC). Geen v. Johnson,

116 F.3d 1115, 1119-20 (5th Cr. 1997). To obtain a CPC, M nix
must make a substantial showi ng of the denial of a federal right.

See Barefoot v. Estelle, 463 U S. 880, 893 (1983). Mnix has net

this standard, and his CPC notion is GRANTED

In his second ground for relief, Mnix alleges that counsel
failed to advise himregarding parole eligibility, that counse
gave i nadequat e advi ce about the sentence bei ng non-aggravat ed,
and that counsel failed to object to an inaccurate presentence
i nvestigation report. He nmade these sane clains in his first and
second state habeas petitions. These clains are exhausted.

M nix's other two clainms were not exhausted, and the district
court did not err in finding that they would be procedurally
barr ed.

Since Mnix filed a m xed petition with both exhausted and
unexhausted clains, Mnix should be allowed the opportunity to
anend his petition by deleting the unexhausted clains. See Rose
v. Lundy, 455 U. S. 509, 510 (1982). The judgnment of the district
court is affirnmed in part and vacated in part, and the nmatter is
remanded to allow the district court to give Mnix the
opportunity to anmend his petition by deleting his unexhausted
clains and to proceed with his exhausted cl ai ns.

CPC GRANTED. AFFI RVED I N PART, VACATED I N PART AND
REMANDED.



