IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-41273

DARON FONTENOT,
Movant - Appel | ant,
ver sus

GARY L. JOHNSON, DI RECTOR, TEXAS DEPARTMENT OF
CRI M NAL JUSTI CE, | NSTI TUTI ONAL DI VI SI ON,

Respondent - Appel | ee.
Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Eastern District of Texas
USDC No. 1:97-CV-302
Decenber 11, 1998
Before DAVIS, DUHE , and PARKER, Circuit Judges.
PER CURI AM *

Daron Fontenot, Texas prisoner # 589653, seeks a certificate
of appealability (“COA’) in order to appeal the district court’s
dismssal of his 28 U S.C. § 2254 petition as barred by
[imtations.

A COA may be issued only if the prisoner has nade a
"substantial show ng of the denial of a constitutional right."
28 U.S.C. 8 2253(c)(2). In cases in which the underlying

constitutional issues were never reached, the novant nust make a

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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credi ble show ng of error by the district court in its dismssal.

See Murphy v. Johnson, 110 F.3d 10, 11 (5th G r. 1997).

The Antiterrorismand Effective Death Penalty Act (“AEDPA’),
Pub. L. 104-132, 110 Stat. 1217 (1996), created the one-year
limtations period contained in 28 U S. C. 8§ 2244(d)(1). The
district court’s conclusion that Fontenot’s 8§ 2254 petition,
filed on May 5, 1997, was untinely was based on the assunptions
that the one-year limtations period began to run when Fontenot’s
conviction and sentence becane final and that the tolling of the
limtations period during the pendency of Fontenot’s state habeas
corpus application was therefore i nconsequential. The district

court erred in dismssing the instant petition. See Fields v.

Johnson, _ F.3d __ (5th Gir. Oct. 28, 1998, No. 98-10012), 1998
W. 754901 at *3 (8§ 2244(d)(2) tolling provision applies to the
one-year limtations period commencing on AEDPA s effective
date). W lack jurisdiction to consider the nerits of the
unaddr essed underlyi ng habeas corpus clai nms because the district
court did not consider whether a COA should be granted on those

i ssues. Wiitehead v. Johnson, 157 F.3d 384, 387-88 (5th Cr.

1998) .
COA is GRANTED, the district court’s judgnent is VACATED

and the case is REMANDED for further proceedi ngs.



