IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-41245

Summary Cal endar

MATHEW VARUCHESE,
Pl ai ntiff-Appellant,

ver sus
GARY L. JOHNSON, DI RECTOR,
TEXAS DEPARTMENT OF CRI M NAL JUSTI CE,
| NSTI TUTI ONAL DI VI SI ON

Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Eastern District of Texas
USDC No. 4:96-CV-427

Sept enber 25, 1998
Bef ore H G3 NBOTHAM JONES, and DENNI'S, Circuit Judges.
PER CURI AM *

Mat hew Var ughese appeal s the denial of his petition for awit
of habeas corpus. Varughese contends that his counsel was
ineffective for not objecting to: argunent nade by the State
asking the jury to consider his race as a basis for his conviction,
testinony that his daughter wote in her diary that he abused her,
and testinony regardi ng the bad character of Indian nen. Varughese
also argues that his counsel was ineffective for failing to

interview the State’'s expert or the defense expert about whether

"Pursuant to 5TH CIR. R. 47.5, the court has determined that this opinion should not be published
and is not precedent except under the limited circumstances set forth in 5TH CIR. R. 47.5.4.



the burns on his shirt were caused by a “flash fire” and for
failing to offer evidence that his fingers were burned in the fire.

The district court granted Varughese' s notion for certificate
of appealability (COA) concerning whether Varughese' s counsel’s
failure to object to argunent nmade by the state asking the jury to
consider his race as a basis for his conviction prejudiced his
def ense. Varughese in his brief to this court raises the
i neffectiveness-of-counsel issue, including matters for which the
district court denied COA. Varughese later submtted a letter to
this court specifically requesting that we consider all five
clainmed deficiencies of trial counsel in our resolution of the
i neffective-assistance issue, rather than the single deficiency
certified by the district court.

In this case there is sone question as to whether a district
court, using the COA procedure, can divide a claimof ineffective
assi stance into subparts for appellate review. There is al so sone
guestion as to whether, assum ng the issue is divisible, Varughese
properly requested review of the issues that were not granted COA
See United States v. Kimer, No. 97-20320, 1998 W. 442846, at 1
(5th Gr. Aug. 5, 1998); Lackey v. Johnson, 116 F.3d 149 (5th Cr
1997). Nevertheless, we need not reach these questions because,
even if we were to consider all clains of ineffective assistance,
we woul d deny relief because these argunents are without nerit. W
have carefully reviewed the record and the briefs, and, essentially

for reasons adopted by the district court concerning this issue, we



AFFIRM the district court’s judgnent. See Varughese v. Johnson,
No. 4:96-CV-427 (E.D. Tex. Sep. 26, 1997) (unpublished).
AFF| RVED.



