IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-41244
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
ver sus
ANTHONY FORD,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas
USDC No. 4:97-Cv-127

January 19, 1999

Before JOLLY, SM TH, and WENER, C rcuit Judges.
PER CURI AM *

Ant hony Larry Ford, #04980-78, pleaded guilty to possession
with intent to distribute cocaine base in violation of 21 U S. C
8§ 841(a)(1). He was sentenced to 108 nonths’ inprisonnent. He did
not file a direct appeal. He has now filed this petition for
habeas relief under 28 U. S.C. § 2255.

This court granted a certificate of appealability (COA) on the
guestion whether the district court abused its discretion in
denying him an evidentiary hearing on his claim of ineffective

counsel. United States v. Ford, No. 97-41244 (5th Cr. Jun. 18,

"Pursuant to 5TH QR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5TH CR R 47.5. 4.



1998) (unpubl i shed). The case i s now before the court for deci sion.

Ford contends that an evidentiary hearing is required because
his verified allegations contradict the assertions made by his
counsel in counsel’s affidavit. He contends that counsel was
ineffective for 1) failing to object to the quantities of drugs
foreseeable to him 2) failing to call defense wtnesses at
sentencing relating to those quantities; 3) failing to consult with
hi m on the presentence report (“PSR’) as to those quantities; and
4) failing to file a notice of appeal upon his request chall enging
the quantities of drugs attributable to him He contends that the
record does not conclusively refute his allegations and that the
district court erred in not granting himan evidentiary hearing to
establish his claim

Therefore, to determ ne whet her we should remand this case for
a hearing to allow Ford to try to prove his allegations of
i neffective counsel, we turn to exam ne whether, if his allegations
are proved, he would be entitled to relief.

Qur review of the record persuades us that there is no need to
remand for an evidentiary hearing because, even assumng his
specific allegations of counsel’s failure to act are established,
his ultimte claim of ineffective counsel is neritless because
there is no show ng of prejudice. At the bottomof Ford s case and
its many allegations is the single point: that his sentence is
based on greater quantities of drugs than should have been

attributable to him The probation officer cal cul ated Ford’ s base



of fense | evel at 32, based on 78.18 grans of cocaine base. The
probation officer stated that Ford was responsi ble for the anount
of cocaine base in his count of conviction and for the anount
consi dered as rel evant conduct as described in the of fense conduct
section of the PSR At |east 50 grans were needed to place himat
the 32 level. 1d.; US S G § 2D1.1(c)(4).

According to the of fense conduct section of the PSR, as part
of an investigation of sales of crack from a residence at 1501
Francis Lane i n Pl ano, Texas, undercover officer Paul Cogwell began
maki ng under cover buys of cocai ne base fromthe various defendants
in this case on April 1, 1994. The buys continued until the
def endants were arrested on August 31, 1994. Terry Pi ppens was
considered to be the | eader of the drug conspiracy. Al defendants
were operating out of the sane residence and knew each other.
Three of the defendants were arrested on August 25, 1994, and were
found to be in possession of 59.25 granms of cocaine base. On
May 4, 1994, several of the defendants pooled their noney to buy
12.5 grans of crack. Cogwell observed Ford and anot her defendant,
Ronal d Pi ppens, intimdate crack cocaine custoners. After the
custoners had paid, Ford and Pi ppens woul d threaten the custoners,
who woul d | eave the crack they had just bought.

Bet ween April 21 and August 17, 1994, 111 undercover buys were
made, 106 of which were crack buys. Thirty-four of the crack
transactions involved the defendants. A total of 78.18 grans of

crack cocai ne was bought by Cogwell or seized fromthe defendants



when arrest ed.

The probation officer noted that this 78.18 grans shoul d be
consi dered as rel evant conduct pursuant to § 1B1.3 for al nost al
of the defendants. According to Cogwell’s observations, the
def endants, who were fam ly-related,! pooled their nbney and gave
it toeither Terry Pippens or Ford for the purchase of cocai ne from
a supplier in Dallas. Wen Ford and Pi ppens returned to the crack
house, the group woul d deci de how t he drugs woul d be sold that day
and woul d desi gnate who would do the selling and who woul d act as
| ookouts. The conspirators were physically present at the crack
house on a regular basis, were involved in the sale of crack
cocai ne, and were aware that crack was being sold by the others.

Ford did not object to the PSR s recomended use of 78.18
grans of crack to determ ne his base offense level. The district
court adopted the finding of the PSR Ford argues that his counsel
was i neffective for failing to object. He clains that his counse
did not review the PSR with him or consult with him on what
obj ections should be made. Ford s contention is that he w thdrew
fromthe conspiracy after his earlier arrest on a parole warrant
and shoul d be held accountabl e for ampbunts of cocaine distributed
by the conspiracy after his arrest on June 28, 1994.

To prevail on his claimof ineffective assistance of counsel,
Ford nmust show 1) that his counsel’s performance was deficient in

that it fell below an objective standard of reasonabl eness; and 2)

Ford’s wife's nmaiden nane was Pi ppens. PSR | 24.



that the deficient performance prejudiced his defense. Strickland

v. WAshington, 466 U. S. 668, 687-94 (1984). In order to show

prejudi ce, Ford nust denonstrate that counsel’s errors were so
serious as to “render[] the result of the trial unreliable or the

proceedi ng fundanentally unfair.” Lockhart v. Fretwell, 506 U S.

364, 372 (1993). A failure to establish either deficient

performance or prejudice defeats the claim Strickland, 466 U S.

at 697. In evaluating allegations of attorney error during a
noncapi tal sentencing proceedi ng, the court consi ders whet her there
is a probability that, but for counsel’s deficiency, the
def endant’ s sentence woul d have significantly | ess harsh. United

States v. Acklen, 47 F.3d 739, 742 (5th Gr. 1995); Spriggs V.

Collins, 993 F.2d 85, 88 (5th Gr. 1993).

Ford argues that the claimunderlying his ineffective counsel
claim-that the district court erred in using the 78.18 grans as
rel evant conduct because he wthdrew from the conspiracy--is
evi denced by several letters he wote to his wife while in prison

after his arrest on June 28, 1994. Ford allegedly? wote to “Big

Legs” on July 6, 1994, and asked her to tell “Pip” that “I am out
of that b----s---, don’t ask ne what just tell himhe knows what
am tal king about.” Ford does not contend that the district court

coul d not have found the 78.18 grans to be rel evant conduct absent

2The letters attached to his 8 2255 notion, allegedly sent by
Ford to his wife, are originals handwitten in pencil and show no
evi dence of having been folded and mail ed. R 1, 118-20. Ford
does not allege that he copied his subm ssions fromthe originals.



his claimof withdrawal fromthe conspiracy.
Ford’ s arrest alone would not have prevented him from being
held responsible for anpbunts of drugs distributed by the

conspiracy. See Puig-Infante, 19 F.3d at 945 (a defendant’s

incarceration by itself does not constitute withdrawal from a
conspiracy). The defendant nmust denonstrate that he had commtted
affirmative acts inconsistent with the object of the conspiracy,
comunicated in a nmnner reasonably <calculated to reach
conspirators. 1d. Applying this law, this court held in the case
of Robert Joe Kinble, one of Ford s codefendants, that Kinble's
arrest did not preclude holding himresponsible for the anmount of

drugs distributed after his arrest. See United States v. Kinble,

No. 95-40205 (5th Cr. Sept. 20, 1995) (unpublished). However, the
opinion in Kinble does not refer to any argunent by Kinble that he
had taken affirmative steps to w thdraw.

Ford makes such an argunent. Even if one believes Ford s
all egations either that counsel did not consult with himon the
PSR, or that Ford told counsel that he had w thdrawn and counse
failed to nmake the objection, his letters are not a sufficient
denonstration of a withdrawal to support his claim H's neaning in
his letters is known only to him He specifically told his wife
not to ask what it was about. Ford asked “Big Legs” to tell “Pip”
“If” she saw himin Dallas. There was no specific tine franme for
her to pass this information on to “Pip.” Again on July 19, 1994,
Ford asked his wife if she had seen Pip and whether she had told



him“what | said forget that s---- count nme out he knows what | am
tal king about.” Unfortunately for Ford, the letters do not show
what he is talking about. Finally, on July 27, 1994, Ford states
in his letter to Mary that he thanks her for telling her “brother
what | said.” These letters--which are the only evi dence, assum ng
they are authentic, that would tend to showthat Ford wi t hdrew from
the conspiracy--are not a sufficient denonstration of affirmative
acts inconsistent with the object of the conspiracy comrunicated in
a manner reasonably calculated to reach conspirators. Pui g-
Infante, 19 F.3d at 945. Thus, counsel cannot be considered to

have been ineffective in the Strickland sense for failing to nake

what ultimately is a neritless sentencing objection or failing to
appeal the sentence that otherwise is fully supported by the
record. Consequently, there is no need to remand this case for an
evidentiary hearing on his ineffective counsel claim The district
court reached the correct result and is therefore

AFFI RMED



