IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-41185
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
CARDELL FI TZGERALD ROBERTS,

Def endant - Appel | ant.

Appeal fron1{hé On{téd-s{a{e; ﬁsﬂrict Court
for the Eastern District of Texas
USDC No. 1:93-CR-161-1
© June 17, 1998

Before DAVIS, PARKER, and DENNIS, Crcuit Judges.
PER CURI AM *

Cardell Fitzgerald Roberts appeals fromthe denial of his
nmotion, pursuant to 18 U S.C. 8§ 3582(c)(2), to reduce the term of
i nprisonment inposed upon him Roberts was sentenced to 200
mont hs’ i nprisonnent and six years’ supervised rel ease, after
pl eading guilty to one count of possession with intent to
di stribute cocaine base within 1,000 feet of a public school, in

violation of 21 U.S.C. 88 841(a)(1l) and 860. As the decision to

grant a 8 3582(c)(2) notion is discretionary, we reviewthe

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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district court’s ruling for an abuse of discretion. United

States v. Pardue, 36 F.3d 429, 430 (5th Cr. 1994).

Roberts argues that his sentence should be reduced, in |ight

of U S. Sentencing Quidelines Arendnent 506 and United States v.

LaBonte, 117 S. C. 1673 (1997), because he cl ai ns that
application of Arendnent 506 to his sentence would result in a
reduced termof inprisonnment. See U S. S. G App. C anend. 506
However, in LaBonte, the U S. Suprene Court determ ned that
Amendnent 506 was inconsistent with, and was therefore
invalidated by, 28 U S.C. 8 994(h). 117 S. C. at 1677-79.
Accordingly, as Robert relies upon Anendnent 506 as the basis for
the reduction of his sentence, his notion was properly denied.
Roberts al so argues that a 8§ 841(a) violation is a
| esser-included offense of § 860, and, therefore, his conviction
for both of fenses nmust be vacated as it is in violation of the
Doubl e Jeopardy O ause. This argunent is not cognizable in a
8§ 3582(c)(2) motion, nor in an appeal fromthe denial of a

8§ 3582(c)(2) notion. See Pardue, 36 F.3d at 430 (“A 8§ 3582(c)(2)

nmotion applies only to guideline anendnents that operate
retroactively, as listed in the policy statenent, U S. S G

§ 1B1.10(d).”) Even if we were to consider this argunent,
because Roberts was convicted and sentenced only for a single
of fense, there was no violation of the Double Jeopardy C ause.

See United States v. Anderson, 987 F.2d 251, 254 (5th G
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1993) (Doubl e Jeopardy C ause violated if defendant receives
mul tiple convictions and sentences for single act).
As Roberts’ argunents are w thout arguable nerit, his appeal

is DISM SSED AS FRIVOLOUS. Howard v. King, 707 F.2d 215, 219-20

(5th Gir. 1983); 5th Gr. R 42.2.



