IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-41119

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
V.
JOSE JESUS LOPEZ,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
(M97-CR-58-1)

February 23, 1999
Bef ore KING Chief Judge, REAVLEY and BENAVI DES, Circuit Judges.
PER CURI AM *

Jose Lopez pled guilty to conspiracy to possess with the
intent to distribute marijuana and was sentenced to sixty nonths’
i nprisonnment. Lopez appeals, arguing that the district court
erred in enhancing his sentence for obstruction of justice and in
refusing to depart fromthe statutory mninmum W affirm

| . FACTUAL AND PROCEDURAL BACKGROUND
On January 31, 1997, the United States Custons Service

di scovered marijuana concealed in the interior walls of a tractor

"Pursuant to 5THCGR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



trailer at a port of entry from Mexico. The agents did not
renove the marijuana, and they followed the tractor trailer as
Neri Garcia drove it to Jose Lopez’'s residence in M ssion, Texas
on February 3, 1997. Lopez’'s wfe, Sara Lopez-Peregrina (Sara
Lopez), drove Garcia to his residence while the trailer remained
at Lopez’ s residence.

On February 4, 1997, agents observed Lopez and Sara Lopez’s
brother, Glberto Peregrina, work on the air conditioning unit of
the trailer for several hours. Upon conpletion, Peregrina
boarded the trailer and agents heard himdi smantling the
trailer’s inner walls. Lopez clains that he returned to the
house and asked his wife to take a glass of water to Peregrina in
the trailer. The agents claimthat Lopez was in the vicinity of
the trailer when Sara Lopez approached it, and they observed Sara
Lopez board the trailer and place packages of marijuana in |arge
pl astic bags. The agents state that, after inspecting the
trailer, Lopez entered his residence, followed by Sara Lopez and,
shortly thereafter, Peregrina.

Lopez consented to the agents’ search of his property, which
reveal ed 159 kil ogranms of marijuana on the floor of the trailer
and anot her 167 kilograns still hidden in the trailer’s interior
walls. Lopez, Sara Lopez, and Peregrina were taken into custody.
In post-arrest statenents, Jose and Sara Lopez indicated that
Garcia had agreed to pay themto renove and store the marijuana.

Peregrina told agents that he had been recruited by Lopez.



On April 7, 1997, Lopez agreed to plead guilty to conspiracy
to possess with the intent to distribute nore than 100 kil ograns
but | ess than 1000 kil ograns of marijuana. Lopez al so provided
substanti al assistance to the governnent and agreed to testify
agai nst Garcia. The governnent agreed to recommend at sentencing
that Lopez was a m nor participant, that he should receive
maxi mum credit for acceptance of responsibility, and that he
shoul d receive a sentence at the | ow end of the applicable
gui del i ne.

During Lopez’s rearrai gnnent hearing before Judge H nojosa
the foll owi ng day, the governnent stated that Sara Lopez assi sted
in the dismantling and renoval of marijuana fromthe fal se
conpartnment in the trailer. Lopez responded that Sara Lopez was
not included in the crimnal enterprise and that she had only
taken water to the trailer. The district court told Lopez that
it “suspect[s] the other co-defendants are going to testify
differently, so you had better . . . tell the truth” in future
testinony or the court would deny any notion to depart at
sent enci ng.

Lopez testified at Sara Lopez’s jury trial, also before
Judge Hi nojosa, on May 9, 1997. Lopez stated that Garcia had
brought the trailer to his house and asked himto repair the

trailer’s refrigeration unit two days before Lopez’'s arrest.!?

! Lopez was arrested on February 4, 1997. Governnent agents
followng the trailer reported that the trailer was driven to
Lopez’ s residence on February 3, 1997 and that the refrigeration
unit was repaired on February 4, 1997. Although Lopez offered
i nconsi stent testinony as to the chronol ogy of these events (and
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Lopez testified that he and Sara Lopez net with Garcia on the
follow ng day and that Garcia told themthere was marijuana in
the trailer and of fered Lopez $5000 to renpve its interior walls.
Lopez testified that his wife asked himto not accept Garcia’s
offer and that he refused it. Lopez testified that Garcia
visited Lopez on the follow ng day and again requested that he
renove the trailer’s interior panels, and that he again refused.
Lopez stated that on the follow ng day, he worked on the
refrigeration unit and Garcia repeated his offer. Lopez then
consented to renove the walls.

Lopez testified that Garcia showed hi mand Peregrina how to
renove the interior walls of the trailer while his wife was
i nside the house. Lopez testified that he returned to the house
and asked his wife to take Peregrina sone water when Peregrina
was working inside the trailer. Lopez testified that he went
outside to clean the yard and saw Sara Lopez wal k to the back of
the trailer, but that he did not know whether she entered the
trailer. Lopez stated that she was gone between twenty and
thirty mnutes. Lopez testified that he did not discuss his
agreenent to unload the marijuana with his wife. The jury
acquitted Sara Lopez of all drug-rel ated charges.

The Presentence I nvestigation Report found that the total
of fense | evel under the sentencing guidelines for Lopez’s

conviction is twenty-one, and the probation office recommended a

his testinony was itself inconsistent), the district court did
not consider this aspect of his testinony in determning that he
commtted perjury regarding Sara Lopez’s invol venent.
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sentence of thirty-seven nonths foll owed by three years

supervi sed rel ease.? The probation office stated that it “ha[d]
no information to suggest that the defendant inpeded or
obstructed justice,” and that the defendant had debriefed with

t he governnent and appeared to neet the other requirenents set
forth in 8 5C1.2 to avoid a statutory mni num sentence. See 21
U S C 88 841, 846 (providing for a mni mum sentence of five
years’ inprisonnent followed by four years of supervised
release). The governnent filed a notion for a downward departure
pursuant to 8 5K1.1 based on the substantial assistance provided
by Lopez during his debriefing and his agreenent to testify

agai nst his co-conspirators. The governnent requested that the
court sentence Lopez below the statutorily required m nimum

sentence and the authorized gui deline range.

2 Under § 2D1.1(a)(3), the appropriate base offense |evel
for Lopez’s conviction is twenty-six. The probation office
decreased this level by two because it determ ned that Lopez had
debriefed with the governnent and otherw se net the criteria set
forth in 8 5Cl.2. See U.S. SENTENCING GUI DELINES MANUAL 8§ 2D1. 1(b) (4)
(1995) (providing for a two-1|evel decrease when defendant neets
criteria set forth in 8 5C1.2); U S. SENTENCI NG GUI DELI NES MANUAL
8§ 5C1.2 (1995) (providing that “the court shall inpose a sentence
in accordance with the applicable guidelines without regard to
any statutory mninumsentence” if the defendant, inter alia,
“has truthfully provided to the Governnent all information and
evi dence the defendant has concerning the offense”). The
probation office al so reduced Lopez’'s offense | evel by three
because he accepted responsibility and tinely notified
authorities of his intention to plead guilty. See U S. SENTENC NG
GUI DELINES ManuAL 8 3E1.1 (1995). The applicabl e guideline
i nprisonnment range for a defendant with a total offense |evel of
twenty-one and a crimnal history score placing himin category |
is thirty-seven to forty-six nonths. See U S. SENTENCI NG GUI DELI NES
ManuAL Ch. 5, Pt. A (1995).



At the sentencing hearing on June 2, 1997, the district
court questioned the notion for departure and stated that it had
determ ned that Lopez lied at his wife’s trial concerning her
i nvol venent in the drug offense. The governnent asserted that
its notion was based on Lopez’s assistance “in the early stages
of the prosecution.” The district court rejected the
governnent’s argunent, however, and stated that it was
consi dering enhanci ng Lopez’s sentence for obstruction of justice
and woul d not consider a notion to depart w thout the testinony
of a custons agent assigned to the case. The court asserted that
“[hl]e doesn’t live with Sara Lopez and not have a discussion with
her about the marijuana transaction. That’'s not real life .
that is not the way life is.”

The governnent stated at a second hearing on June 19, 1997
that Garcia and his wife told the agents that Sara Lopez had
offered to split $5025 with Garcia if he would hel p them unl oad

the marijuana. Although the governnent asserted there was “a

conflict in their two versions of what happened,” it stated its
view that there was not enough evidence to charge Lopez with
perjury. A custons agent, Roy Rivera, testified as foll ows
regardi ng Sara Lopez’s know edge of Lopez’s agreenent with
Gar ci a:

M. Rivera: Well, Sara Lopez specifically said [foll ow ng
her arrest] that [Garcia] was going to pay her husband
t he noney and she knew t hat.

The Court: And when you ques --

M. Rivera: And she knew that she -- that her husband was
going to get this noney for them

The Court: -- and when you questioned her, this was in --
they were together or --
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M. Rivera: No sir, they were separate.

The Court: You[] questioned them separately?

M. Rivera: And their stories were very identical, other
than she basically said she had nothing to do with it
and she didn't do anything at the back of the trailer.

The Court: But that she knew that her husband was getting
money from Neri Garcia?

M. Rivera: Oh, yes, sir

The Court: And did she indicate to you how she knew t hat ?

M. Rivera: No, she didnt. Oher than -- Well, yes, I'm--
she said that she knew this from her husband.

The governnent stated, and Rivera agreed, that it “believed that
[ Lopez] didn’t see what Sara [Lopez] was doing in that trailer.
| don’t believe he was ever in a position to do that. | think
where he hedged and fudged and didn’t tell the truth was about
Sara’s involvenent in the agreenent to unload the trailer,” and
that Sara Lopez actively participated with her husband in
agreeing to unload the trailer.

The district court ultimately concluded that Lopez lied in
his testinony regarding his wife' s know edge of the drug
transaction. On June 30, 1997, the court stated that Lopez and
his wife “participated in it together” and that Lopez “knew that
his wife was involved init.” The court stated that it did not
“buy the story” that Sara Lopez had only gone to the trailer to
bring Peregrina water. The court further stated that it did not
beli eve Lopez’s assertion that he was unable to bring Peregrina
wat er because he had difficulty carrying objects (Lopez has an
anputated |l eg), noting that Lopez admts he perfornmed yard worKk.
The court al so found that Lopez’s testinony that his wfe was

present when Garcia initially made the offer conflicted with his



statenent during cross-examnation that his wife was in the car.?
The court determ ned that Lopez’s testinony was “an attenpt to
excul pate her when she was involved in this transaction.”

Lopez argued to the district court that the court should not
believe Garcia s testinony because Garcia testified agai nst Sara
Lopez “to pay them back” because Lopez significantly contributed
to the governnent’s case and had conmtted hinself to testify
agai nst Garcia. The governnent agreed that Lopez had caused
Garcia to change his mnd and plead guilty. Nonethel ess, the
district court found that Garcia s testinony of Sara Lopez’s
i nvol venent was consistent with her activities in the trailer,
and the court noted that no agent had reported seeing a gl ass of
wat er as Sara Lopez wal ked to the trailer.

The court found that Lopez conmtted perjury in his
testinony at his wife’'s trial. The court then denied the
governnent’s notion to depart and enhanced Lopez’s sentence for
obstruction of justice, resulting in a total offense |evel of
twenty-five and a recommended sentence of fifty-seven to seventy-
one nonths. The court found that the Lopez did not qualify under

8§ 5C1.2 and that therefore the statutory m ni num sentence of

3 Specifically, Lopez testified on cross-exam nation as
fol | ows:

Q (prosecutor): And then, there cane a tine after [talking
to Garcia about repairing the refrigeration unit] when
you and Sara were present and he offered you $5, 000 for
unl oading the marijuana fromthe walls?

A (Lopez): Yes, sir.

Q Ckay. So she knew there was marijuana in the trailer?
She was present when that took place?

A: She was in the car.



sixty nonths applied. The court sentenced Lopez to sixty nonths’
i nprisonnment followed by four years of supervised rel ease. Lopez
timely appeal s.
1. DI SCUSSI ON

Lopez argues that the district court erred by enhancing his
sentence for obstruction of justice and refusing to disregard the
statutory m ni num sentence under the safety valve provision in
8§ 5C1.2. Lopez asserts that no reliable evidence supports the
district court’s finding that Lopez knew the extent of his wife’'s
i nvol venent in the transaction and that its finding that he
commtted perjury was therefore clearly erroneous. Lopez further
contends that the district court failed to support the
enhancenent with sufficient factual findings on the elenents of

obstruction of justice.*

4 Lopez al so argues on appeal that the district court’s
reliance on a Sixth Grcuit case holding that obstruction of
justice during the investigation, prosecution, or sentencing of
the “instant offense” under 8 3Cl.1 may include fal se testinony
offered at a co-defendant’s trial “raises retroactivity
guestions” because that decision was issued after Lopez was
arrested. See United States v. Walker, 119 F. 3d 403, 406-07 (6th
Cr.), cert. denied, 118 S. C. 643 (1997). W find no nerit in
this argunent because other circuit courts had reached the sane
conclusion prior to Lopez’'s offense. See United States v. Acuna,
9 F.3d 1442, 1446 (9th Cr. 1993) (applying 8§ 3Cl.1 where
defendant testified falsely regarding co-conspirator’s conduct at
co-conspirator’s trial); United States v. Bernaugh, 969 F.2d 858,
861 (10th Cr. 1992) (“[T]he section 3Cl.1 enhancenent applies
where a defendant attenpts to obstruct justice in a case closely
related to his own, such as that of a codefendant.”).
Furthernore, we note that a recent anendnent to the sentencing
guidelines clarifies that the “instant offense” includes false
testinony at a co-defendant’s trial. See U S. SENTENCI NG GUI DELI NES
MaNUAL 8 3Cl.1 & commentary (1998).
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A. Standard of Revi ew
W review the district court’s factual determ nation that a
def endant obstructed justice under 8 3Cl.1 for clear error. See

United States v. Gonzalez, 163 F.3d 255, 263 (5th Gr. 1998);

United States v. Powell, 124 F.3d 655, 667 (5th Cr. 1997), cert.

denied, 118 S. . 1082 (1998). W also reviewthe district
court’s refusal to apply the safety val ve provision under 8§ 5Cl.2

for clear error. See United States v. Torres, 114 F.3d 520, 527

(5th Gr. 1997). “A factual finding is not clearly erroneous as
long as it is plausible in the light of the record read as a

whole.” United States v. Lowder, 148 F.3d 548, 552 (5th Cr.

1998) (quoting United States v. duck, 143 F. 3d 174, 180 (5th

Cr. 1998)). If the district court’s factual determnation is
pl ausible in light of the entire record, we may not reverse it
even if we are convinced that had we been sitting as the trier of

fact, we would have wei ghed the evidence differently. See United

States v. Davis, 76 F.3d 82, 84 (5th Cr. 1996). Furthernore,

“[c]lredibility determnations in sentencing hearings ‘are
peculiarly within the province of the trier-of-fact.”” United

States v. Sotelo, 97 F.3d 782, 799 (5th Cr. 1996) (quoting

United States v. Sarasti, 869 F.2d 805, 807 (5th Cr. 1989)).

B. Obstruction of Justice
Under 8§ 3Cl.1, “[i]f the defendant willfully obstructed or
i npeded, or attenpted to obstruct or inpede, the adm nistration
of justice during the investigation, prosecution, or sentencing

of the instant offense,” the offense level is increased by two
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| evels. The commentary to 8 3Cl.1 specifically provides that
“comm tting, suborning, or attenpting to suborn perjury” is
conduct to which this enhancenent applies. A witness testifying
under oath or affirmation conmts perjury if he or she “gives
fal se testinony concerning a material matter with the willful

intent to provide false testinony, rather than as a result of

confusion, mstake, or faulty nenory.” See United States V.
Dunni gan, 507 U. S. 87, 94 (1993). “If a district court finds

that a defendant has conmtted perjury at trial, an enhancenent

is required under section 3Cl.1.” United States v. Storm 36

F.3d 1289, 1295 (5th Cir. 1994).

We have carefully reviewed the record and cannot say that
the district court’s determ nation that Lopez commtted perjury
at his wwfe’'s trial was clearly erroneous. The district court
had the benefit of hearing Lopez’'s original testinony in his
wfe s trial and the contradictory testinony of other wtnesses,
including Garcia. Furthernore, the district court held several
sent enci ng hearings and sought the testinony of a custons agent
assigned to Lopez’s case to determ ne whether he |ied about his
wfe' s role in the crimnal enterprise. The court determ ned
that Lopez’s testinony was inconsistent wwth the custons agents’
observations of Sara Lopez’s activities in the trailer. The
court found Lopez’s description of his wife’'s role inplausible
considering their relationship, the failure of any agents to see
the water Lopez cl ained she carried, and Lopez’s apparent ability

to performyard work and ot her tasks. Furthernore, the district
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court was firmy convinced that Lopez intentionally (and
successfully) lied about his wife's know edge and role in the

transaction. See United States v. Garcia, 902 F.2d 324, 326 (5th

Cir. 1990) (affirm ng obstruction of justice enhancenent where,
“[a] | though the evidence concerning [the defendant’s] statenents
about the prior arrest is conflicting, the record clearly
indicates that the trial judge was firmy convinced [that he]
intentionally lied about the arrest”). W therefore determ ne
that the district court’s finding that Lopez conmtted perjury at
his wife's trial is plausible in Iight of the record.

Lopez argues that the district court did not include
specific factual findings or |anguage indicating that the proper
factual predicates were established in support of its finding

that he commtted perjury at his wife’'s trial. See Dunni gan, 507

US at 95 (“[I]f a defendant objects to a sentence enhancenent
resulting fromher trial testinony, a district court nust review
the evidence and nake i ndependent findings necessary to establish
a wllful inpedinent to, or obstruction of, justice . . . under
the perjury definition we have set out.”). W find no nerit to
this argunment. Although the Suprene Court has stated that “it is
preferable for a district court to address each el enent of the
all eged perjury in a separate and clear finding,” the Court
recogni zed that a finding of obstruction that *“enconpasses all of
the factual predicates for a finding of perjury” is sufficient.

ld. at 95; see also United States v. Conp, 53 F. 3d 87, 89 (5th

Cir. 1995) (“A separate and clear finding on each el enent of the
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al l eged perjury, although preferable, is not required.”). The
district court considered the evidence and determ ned that Lopez
intentionally provided fal se testinony regarding his wife’'s
i nvol venent in the crimnal enterprise, thus enconpassing the
necessary factual predicates for its finding of perjury.
C. The Safety Val ve Provision

Section 5CL.2 provides that a court “shall inpose a sentence
in accordance with the applicable guidelines without regard to
any statutory m ninum sentence” for certain offenses if the

defendant, inter alia, “truthfully provide[s] to the Governnent

all informati on and evidence the defendant has concerning the

of fense or offenses that were part of the sane course of conduct
or of a common schene or plan.” U S. SENTENCI NG GU DELI NES IVANUAL

8§ 5C1.2 (1995). Lopez argues that he qualified under the safety
val ve provision and that the district court erred in refusing to
depart fromthe statutory m ni num sentence of sixty nonths’

i npri sonnent .

The district court determ ned that Lopez did not truthfully
provide all information he had concerning the crimnal enterprise
because he consistently mnimzed his wife’'s role and |ied about
her activities. Because we have already found that the district
court’s determnation that Lopez |lied about his wfe’'s
i nvol venent is plausible in light of the record, we nust
simlarly conclude that the district court did not clearly err by
refusing to depart fromthe statutory m ni mum sentence under

§ 5C1. 2.
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I11. CONCLUSI ON
For the foregoing reasons, we AFFIRM the judgnent and

sentence of the district court.
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