IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-41064
Conf er ence Cal endar

W LLI E RAY MCDONALD,
Pl ai ntiff-Appellant,
ver sus

PEGGY GRI FFI N, LVN, M chael Unit; TDCI-ID
UNKNOWN DEFENDANTS,

Def endant s- Appel | ees.
Appeal fromthe United States District Court

for the Eastern District of Texas
USDC No. 6:96-CV-904

“June 16, 1998
Before DAVIS, PARKER, and DENNI'S, Crcuit Judges.
PER CURI AM *

WIllie Ray McDonal d, Texas state prisoner #293731, appeals
fromthe district court’s judgnment dism ssing his deliberate-
i ndi fference-to-serious-nedical-needs civil rights claimas

frivolous and for failure to state a claim McDonal d cont ends

that the magistrate judge erred in refusing to allow himto

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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i ntroduce into evidence at the Spears™ hearing docunentary and
physi cal evi dence.

The magi strate judge did not deny McDonald the right to
subm t docunentary evidence. Rather, the magistrate judge
instructed McDonald to mail the docunentary evidence to the
clerk’s office if McDonald wanted to nake the docunents part of
the record. MDonald failed to submt the evidence to the court
prior to the magistrate judge' s issuance, nore than one nonth
after the Spears hearing, of his report and recommendati on.
Further, as MDonal d concedes on appeal, the district court
nonet hel ess consi dered the nedi cal records, which MDonald
attached to his objections to the nagistrate judge' s report. A
review of the transcript of the Spears hearing reveal s that
McDonal d did not request that the magi strate judge inspect his
knees at the hearing.

McDonal d’s appeal is without arguable nerit, is frivol ous,

and is DISM SSED. See Howard v. King, 707 F.2d 215, 219-20 (5th

Cir. 1983); 5th CGr. R 42. 2.
This is not the first conplaint or appeal filed by MDonald
t hat has been dism ssed as frivolous. A prisoner nay not

bring a civil action or appeal a judgnent in
a civil action or proceeding under this
section if the prisoner has, on 3 or nore
prior occasions, while incarcerated or
detained in any facility, brought an action
or appeal in a court of the United States
that was dism ssed on the grounds that it is

" Spears v. MCotter, 766 F.2d 179 (5th Cir. 1985).
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frivolous, malicious, or fails to state a
cl ai mupon which relief may be granted,
unl ess the prisoner is under inmm nent danger
of serious physical injury.
28 U S.C. 8 1915(g). Including the dismssal of this suit and

this appeal, MDonald has four "strikes." See Adepegba v.

Hammons, 103 F. 3d 383, 386-88 (5th G r. 1996). The district
court’s dism ssal as frivolous of McDonald s lawsuit in MDonald
v. Johnson, No. G 93-388 (S.D. Tex. Nov. 14, 1996), counts as one
strike. The district court’s dismssal of MDonald s clains as

frivolous in McDonald v. Wacker is another strike. See McDonal d

v. Wacker, No. 97-40539 (5th Cr. Sept. 24, 1997) (unpublished).
The district court’s dismssal as frivolous in the instant case
is yet another strike. This court’s dism ssal of the instant
appeal is also a strike.

Except for cases involving an i mm nent danger of serious
physical injury, MDonald is barred under 8§ 1915(g) from
proceedi ng further under 8 1915. He mmy proceed in subsequent
civil cases under the fee provisions of 28 U S.C. 8§ 1911-14.

APPEAL DI SM SSED AS FRIVOLOUS; 28 U.S.C. § 1915(g) BAR

ORDERED.



