IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-41063
Summary Cal endar

FLOYD MJURRAY
Pl ai ntiff-Appellant,
ver sus

TEXAS DEPARTMENT OF CRI M NAL JUSTI CE
I NSTI TUTI ONAL DI VI SI ON, ET AL.,

Def endant s- Appel | ees.
Appeal fromthe United States District Court
for the Eastern District of Texas

USDC No. 6:97-CV-606

January 25, 1999
Before EMLIO M GARZA, DeMOSS, and BENAVIDES, Ci rcuit Judges
PER CURI AM *

Fl oyd Murray, Texas state prisoner # 520390, appeals the
district court’s dismssal of his civil rights conplaint wthout
prejudice for failure to exhaust adm nistrative renedies. See 42
US C 8 1997e(a). The district court dismssed Murray’s
conpl aint under § 1997e(a), reasoning that under anended 1997e,
exhaustion of adm nistrative renedi es was a nandatory

prerequisite to filing a 42 U S.C. 8 1983 conpl ai nt.

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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The district court did not have the benefit of our recent

decision, Wiitley v. Hunt, 158 F.3d 882, 887 (5th Cr. 1998). 1In

Wiitley, 158 F.3d at 885-87, this court clarified that under
anended 1997e, “federal prisoners pressing Bivens clains against
federal officials need not pursue prison renedi es when they are
seeki ng exclusively nonetary relief, and there are no prison
remedi es capable of affording such relief.” Because Mirray
sought exclusively nonetary relief, he may not have been required
to pursue admnistrative renedies prior to filing suit. See

Witley, 158 F.3d at 887; Marsh v. Jones, 53 F.3d 707, 710 (5th

Cr. 1995); MCarthy v. Mdigan, 503 U. S. 140, 150-52 (1992).

The district court’s dismssal of Murray’s civil rights
conpl ai nt for non-exhaustion is VACATED and t he cause REMANDED
for the court to address the issue whether nonetary relief is
avai |l abl e through the grievance procedure. See id. |If nonetary
relief is available, dismssal for non-exhaustion of
admnistrative renedies is appropriate. |[|f, however, nonetary
relief is unavail able, Murray should not be required to exhaust

admnistrative renedies prior to filing suit. See Witley, 158

F.3d at 885-87.
VACATED AND REMANDED



