IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-41029

W LLI E MJRRAY; ET AL,
Plaintiffs,
W LLI E MJRRAY,
Pl ai ntiff-Appellant,
vVer sus

TI M WEST; CHARLES R LANGSTON;
SONI E MANGUM  KARL HARRI MAN,

Def endants - Appel |l ees.

Appeal fromthe United States District Court
for the Southern District of Texas
No. G 94-CV-496

March 29, 1999
Bef ore H G3 NBOTHAM JONES, AND W ENER, Circuit Judges.
PATRICK E. H GAd NBOTHAM Circuit Judge:”

The appellant, WIlie Mirray, is one of four asthmatic
prisoners who filed a 42 U.S. C. § 1983 conpl ai nt agai nst the Texas
Departnent of Crimnal Justice (TDCJ) and four individual prison
officials, including Building My or Charl es Langston. The district

court concluded that all four defendants enjoyed qualified imunity

Pursuant to 5THCR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



and entered judgnent against Mirray and the other plaintiffs. W
affirm

Murray alleged that Langston acted wth deliberate
indifference to his health needs by assigning himto work outside,
when a nedi cal doctor at the prison had specified that Mirray was
not to be exposed to environnental pollutants. Langston swore in
an affidavit that Murray was placed on a special nedical squad
where prison officials had access to the [imtations specified in
wor kers’ medi cal records and prisoners recei ved surgi cal face nasks
to reduce exposure to environnental pollutants. Mirray does not
di sagr ee. Despite this precaution, however, Mirray did have an
asthmatic attack, and his doctor ordered that he no |onger work
outside at all. Mrray was initially disciplined for refusing to
work, but this was overturned in an adm nistrative appeal on the
basis that the work assi gned hi mwas i nconsistent wth his nedical
restrictions.

The only contested i ssue of fact i s whet her Langston di scussed
the reassignment with Murray’s physician before forcing Murray to
work outside over his objection. Langston averred that he
di scussed the reassignnents with “nedi cal personnel” who inforned
himthat “inmates with respiratory probl ens coul d work outside,” as
long as an inmate’s ability to work outside was evaluated on a
case-by-case basis. Mirray contends that Langston did not in fact
di scuss the issue with a doctor, but rather only wth defendant
prison official Sonie Mangum This contention is buttressed by the

response to a letter he wote a nedical doctor at the prison. The



| etter asked whether the doctor had cleared himto work outside,
and the response indicated that the only eval uation consisted of
the work restrictions that the doctor had pl aced si x nont hs before.

Prison officials violate the constitutional proscription
against cruel and wunusual punishnment when they denonstrate
deliberate indifference to a prisoner’s serious nedical needs,
constituting an unnecessary and wanton infliction of pain. See

Wlson v. Seiter, 501 US. 294 (1991). The facts underlying a

claimof deliberate indifference nust clearly evince the nedical

need i n question and the alleged official dereliction. See Johnson

v. Treen, 759 F.2d 1236, 1238 (5th Cr. 1985). For liability to
attach, the official nust not only know of facts from which an
i nference could be drawn that a substantial risk of serious harm

exists, but nust in fact draw the inference. See Farner .

Brennan, 511 U. S. 825, 837 (1994).

Though a genui ne question exists whether Langston consulted
medi cal doctors, Murray has offered no evidence that Langston knew
a substantial risk of harmexisted, and he has thus not shown that

this question is material. A negligent assignnent to work that is

not cruel and unusual per se is not unconstitutional. See Jackson
v. Cain, 864 F.2d 1235, 1246 (5th Gr. 1989). Perhaps Langston was
negligent in not consulting a nedical doctor about Mirray, but
there i s no evidence other than Murray’s concl usory al |l egati on t hat
Langston believed that a substantial risk of harmexisted. |[|ndeed,
Langston’s adoption of precautions suggests that he at |east

believed that any risk could be mnimzed. Even Murray’s pl eadi ngs



report that Langston indicated that work outside woul d be attenpted
on an experinmental basis, to determ ne under controlled conditions
whet her the surgical mask woul d provi de adequate protection
Langston is thus entitled to qualified imunity. Afortiori,
so are the other defendants, whose invol venent was no greater than
Langston’s. Also, we reject Mirray’ s apparently nonsensica
argunent that the district court and the defendants changed the

nature of his claim See Brinkmann v. Abner, 813 F.2d 744, 748

(5th Gir. 1987).
AFFI RVED.



