IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-40997

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

ver sus

MANUEL DELGADO,
Def endant - Appel | ant.

Appeal fromthe United States District Court
For the Southern District of Texas
Corpus Christi Division
(No. C97-CR-62-9)

June 8, 1998

Bef ore GARWOOD, JONES and WENER, G rcuit Judges.
PER CURI AM *

Manuel Del gado appeals his guilty-plea conviction for aiding
and abetting noney laundering in violation of 18 U S C
881956(a)(1)(A) (1) & 2.' Delgado asks us to vacate his sentence
and order a newtrial, arguing that the court failed to conply with

FED. R CRMm P. 11 at his re-arraignnment. Finding no reversible

"Pursuant to 5TH CTR. R 47.5, the Court has deterni ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in 5THQR R 47.5. 4.

118 U.S.C. §81956(a) (1) (A) (1) & 2 (1994).



error, we affirm
I
FACTS AND PROCEEDI NGS

On March 13, 1997, Delgado was charged in a multi-count,
mul ti-defendant i ndi ct ment wi t h vi ol ations of
21 U.S.C. 8841(a)(1l)?2 —aiding and abetting in the possession wth
intent to distribute nore than 100 kil ograns of marijuana —and 21
U S.C. 8846% — conspiracy to possess with intent to distribute
nmore than 1, 000 kil ogranms of marijuana. Delgado pleaded not guilty
to the charges on April 25.

Thereafter, on June 2, the governnent filed a crimnal
information charging Delgado with aiding and abetting noney
| aundering in violation of 18 U S.C. 881956(a)(1)(A(I) & 2.
Del gado entered into a plea agreenent that sanme day, pursuant to
which the governnent dism ssed the possession charges against
Del gado and he pleaded guilty to the noney |aundering charge
Eventual ly, he was sentenced to 120 nonths’ inprisonnent, three
years’ supervised rel ease, and a $50 speci al assessnent.

The charges against Delgado stemmed from his alleged
participation in a drug-trafficking ring that noved marijuana from
Corpus Christi, Texas to Norfolk and Virginia Beach, Virginia. 1In

May 1994, a Jefferson County, Texas, deputy sheriff stopped a car

221 U.S.C. §841(a)(1) (1994).
321 U.S.C. §846 (1994).



driven by Jose Ml donado and, follow ng Mal donado’s consent to a
search of the vehicle, found $14,995 hidden in a secret
conpart nent. In July, law enforcenent authorities seized 350
pounds of marijuana from nenbers of the drug-trafficking
conspiracy. Cooperating defendants subsequently inforned |[|aw
enforcenent authorities that Delgado had furnished the noney
recovered from Mal donado’ s vehicle, and that this noney had been
earmarked for the purchase of a portion of the marijuana recovered
in the July seizure.

In exchange for Delgado’'s guilty plea under the noney
| aundering charge, the governnent agreed that, at Delgado’ s re-
arrai gnnent hearing, it would recormend a 3-level reduction for
acceptance of responsibility under the United States Sentencing
Gui delines* (the “Guidelines”), and a thirty-six nonth sentence.
At that hearing, Delgado conmunicated through an interpreter, the
court having ascertained that he could neither read nor wite
English. He was told to notify the court if he did not understand
what was being said or if he needed sonething repeated. The court
t hen asked Del gado questions regarding his nane, age, and famly.
He answered appropriately, indicating that he understood the
interpreter.

Through the interpreter, the court addressed Del gado i n open

court, informng himof the nature of the offense with which he had

‘See U.S. SENTENCI NG QUi DELI NES MANUAL 83E1. 1 (1997).
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been charged. He twice indicated to the court that his counsel had
read the information containing the noney | aundering charge to him
in Spanish, and Delgado’'s counsel testified that the tw had
di scussed the nature and consequences of the charge. Wen asked to
relay to the court the substance of the explanation of the charge
that he had given Del gado i n Spani sh, counsel replied “I told him
t hat he was charged with havi ng caused the transfer of sone $15, 000
from Chicago to Texas for the purpose of purchasing nmarijuana.”
Before Delgado entered his guilty plea, the court read the
charge to himfromthe information. Del gado confirnmed that he had
received a copy of the information and that he understood the
nature of the charge to which he was pleading. He further
confirmed that he wunderstood the inplications of waiving an
i ndictment and that his counsel had read the indictnent waiver to
him in Spanish. Counsel also stated that he had explained the
subst ance of the waiver to Del gado in Spani sh. Delgado reaffirned
hi s conprehension of the charge, and the governnent reviewed the

el ements of noney l|laundering.® Delgado did not ask any questions

The el ements of a section 1956(a)(1) violation include: (1)
conducting or attenpting to conduct a financial transaction (2)
knowi ng that the transaction involves proceeds from an illega
activity (3) with the intent to pronote or further an unlawf ul
activity. United States v. Flores, 63 F.3d 1342, 1360 (5th Cr.
1995), cert. denied, Garza v. United States, —U. S. — 117 S. C
87, 136 L.Ed.2d 43 (1996). At the re-arraignnment hearing, the
gover nnent characterized the el enents of noney | aundering thusly:

First of all, the defendant mnust know ngly
conduct or attenpt to conduct a financial
transaction which includes the delivery of
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or otherw se exhibit any m sunderstanding. He testified that he
had been assisted by counsel, wth whose advice he was sati sfi ed.

The court infornmed Del gado of his constitutional rights and
advi sed him that the governnent would have the burden of proving
all elenents of the of fense with which he had been charged i n order
to convict him at trial. Del gado was further advised that he
wai ved these rights by pleading guilty, and that the court was not
bound by the plea agreenent. The court also apprised Del gado of
the maxi mum possible penalty to which he was subject, of the
effects of supervised release, and of the court’s required
consideration of the Guidelines in assessing punishnment. Del gado
acknowl edged that his plea was nade freely and voluntarily, and
that no one forced, persuaded, or induced himto enter a guilty

pl ea by prom sing greater |leniency fromthe court or otherw se.

cash for the purchase of marijuana; nunber
two, the defendant nust know t hat the property
i nvol ved in t he financi al transacti on
represents the proceeds of sone form [of]
unl awful activity; nunber three, the property
involved in the financial transaction nust in
fact involve the proceeds of specified
unl awful activity which includes the dealing
in narcotics and other dangerous drugs; and
nunber four, the defendant nmust engage in the
financial transaction with the intent to
pronote the carrying on of specified unlawful
activity, to wit, the inportation, sale and
dealing in narcotic and ot her dangerous drugs.

| mredi ately following this exposition, the court asked Del gado
whet her he understood that, if he pleaded not quilty, the
gover nnent woul d have to prove each of the four el enents beyond a
reasonabl e doubt and with conpetent evidence before he could be
convicted. Delgado responded affirmatively.
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The governnment then read the factual basis for Delgado’ s
guilty plea into the record, stating, in pertinent part, that:

Manual Del gado was sendi ng several associ ates
from Chicago to Corpus to negotiate the

purchase of sonme nmarijuana . . . . M.
Mal donado was stopped . . . for a traffic
vi ol ati on. A consent to search revealed
$14,995 in a hidden conpartnent wthin the
car . . . . During later debriefings and plea
agreenents the cooperating defendants told
agents t hat t he noney carried by
Mal donado . . . had been supplied by [ Del gado]

and that it was earmarked for a down paynent
on the marijuana | oad that was seized.

Del gado stated that the facts were correct, that he did not
di sagree wth any part of the statenent, and that he had nothing to
add. The court then accepted Delgado’'s guilty plea, determning
that it was knowi ng and voluntary and supported by an independent
basis in fact.

Subsequently, at the sentencing hearing, Delgado was again
af forded t he assi stance of an interpreter. The court comenced the
hearing by ascertaining that Delgado’ s position had not changed
since re-arraignnent, and that he was ready for sentencing.
Defense counsel stated that he had explained the presentence
i nvestigation report (PSR) to Del gado in Spanish. The court asked
Delgado if anything in the PSR was incorrect, and the follow ng
exchange occurred:

The Defendant: There’s sonething incorrect.

The Court: Ckay. Tell nme what it is.

The Defendant: Regarding what | was blaned of and what
|"mguilty of, | amguilty because | gave hi msone noney,
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to a person, and there’s sonebody else involved in the
case, so practically the person that is telling the
Governnent the accusation is not the sane person that |
gave the noney to. | wanted to clear this so the Court
woul d know t hat the Governnent is saying the person that
is accusing ne is not the sanme person | gave the npbney
to.

The Court: Well, the one who is accusing you of doing
this is the United States Governnent.

The Def endant: Yes.

The Court: There’'s nothing in this — where in this
report does it say soneone’ s accusi ng you?

The Defendant: It nentions a man, Jose Mal donado. | did
not give the noney to Jose Ml donado, | gave it to

anot her person and that person gave it to Jose Mal donado.

* k%

The Court: | don’'t see where it says anywhere that M.
Del gado gave nobney to M. Ml donado. | don’t see that
anywhere. What else in your opinion is incorrect, M.
Del gado?

The Defendant: | declare nyself guilty because | | oaned

that noney to that man and that man, according to the
Court or the Governnent, they say that he used that noney
to buy marijuana or drugs.

The Court: Al right. W’ Il take this plea another tine,
| nmean we’'ll take this sentencing another tine. You need
to talk to him he’s | ost his acceptance of
responsibility.

M. Canal es (defense counsel): Very good, Judge. Thank
you.

The court recessed as a result of the apparent confusion.
When the sentencing hearing was reconvened, Delgado denied the
factual basis for the noney |aundering charge, but nonethel ess
refused to withdraw his guilty plea:
The Court: You are still wunder oath, M. Del gado. l's
7



there anything else incorrect about the presentence
i nvestigation report?

The Defendant: No.
M. Canal es (defense counsel): Judge, if | may?
The Court: Yes, sir.

M. Canales: It'’s not really that there’ s anything
incorrect with the presentence report, Judge, it’'s
paragraph 14 —wel |, the matter rests on this, Judge: He
has not been conpletely debriefed and he thought that
this was the tinme that he was going to tell everything he
knew so that he could —

The Court: Well, the natter rests is that he said he
didn’t know that he had | aundered noney.

M. Canales: Well —

The Court: And that’s a big problem

M. Canales: He, well, no, Judge, he is — 1| know t hat
that would be a problem with the Court and with the
AUSA' s, but he 1is accepting responsibility. He

understands that he doesn’t have to name nanes at this
point and if he perhaps is debriefed later on further
then at that tinme is when he will provide. But that’s
deals with paragraph 14 on page 5, Judge. He t hought
that this was, at this point was the tinme where he was
going to be telling what he knew.

The Court: Well, if you wanted to get a downward, notion
for downward departure, if was before now He was
supposed to be debriefing with the agents before now.

M. Canales: Well, he has nmade hinself avail able and he
has told everyone concerned that he is ready to testify,
but perhaps he will be debriefed nore [ater on, Judge.
But he has not reveal ed or he has not —at this point it
doesn’t really matter, really.

The Court: Okay. Well, this is the deal: Do you want
to — M. Delgado, you have, when you pled guilty you
pled guilty to a noney | aundering count, that you knew
that the noney had been used in an illegal enterprise,
and now you're telling me that all you did was lend this
money and you didn’'t know it had anything to do wth

8



marijuana. So would you —I’ Il give you the opportunity
at this tinme to withdraw your guilty plea and go to
trial. Wuld you like to do that, sir?

The Def endant: No.

The Court: Al right. You want to | eave your guilty plea
but continue to tell nme that you didn’'t know that the
nmoney was used for drugs?

The Def endant: What ?

The Court: You told ne earlier that you did not know the
nmoney was used for drugs.

The Defendant: Yes.
The Court: So what is it you thought you pled guilty to?

The Defendant: That | gave the nobney to a man and t hat
man was not exactly the one who was on the contract.
That’ s why | thought that —I was confused with the nane
of the person that | had delivered the noney to.

* k%

The Court: Al right. Was your participation in this
offense limted to just |ending noney and you did not
know it had been used in drugs?

The Defendant: | gave it to the man.
The Court: Ckay.

The Defendant: And | didn’'t exactly know if he was goi ng
to use it for drugs or not.

The Court: Well, what did you think he was going to use
it for?

The Def endant: When he asked ne for it, he needed it and
he asked ne to give it to him and later when they
stopped the man with the car | |earned that he had used
it to buy marijuana.

* k%

The Court: Did you know the noney was a proceed from an
unl awful activity?



The Def endant: Yes.
The Court: What was the unlawful activity?

The Defendant: Well, that they were going to purchase
marijuana with it.

The Court: So you knew that when you gave it to thenf

The Defendant: Wien | gave it to them no. | | earned
that |ater.

The Court: Well, the noney that you had in your hand
when you lent it, was it fromthe sale of marijuana?

The Defendant: No.

The Court: |I'm going to deny you acceptance of

responsibility, M. Del gado. Are you sure you don’t want

to withdraw your plea?

The Defendant: No.

The Court: You' re not sure or —

The Defendant: |’ m sure.

The Court: You do not want to w thdraw your plea?

The Defendant: No.

Bef ore pronounci ng sentence, the court permtted Delgado to
confer with his counsel again, and the public defender continued to
characterize Del gado’ s statenents as a m sunderstandi ng. Pursuant
to the plea agreenent, the governnent requested a downward
departure to a 36 nonth prison term The court denied the request,
determ ning that Delgado had failed to accept responsibility for
his role in the drug-trafficking conspiracy. The court found that

Del gado’ s testinony at the sentencing hearing was neither credible

nor reliable, and adopted the PSR as anended for Delgado’ s failure
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to accept responsibility, sentencing himto 120 nonths in prison.
Del gado tinely appealed, claimng only that his plea was not
knowi ng and voluntary as he did not understand the nature of the
charge to which he pleaded. Hi s sole contentioninthis respect is
that he did not understand that he had to know that the noney he
furni shed was going to be used to purchase drugs.
I
ANALYSI S

Rul e 11 prescribes procedures designed to ensure that pleas
are entered knowi ngly and voluntarily. It provides that “[b]efore
accepting a plea of guilty or nolo contendere, the court nust
address the defendant personally in open court and inform the
def endant of, and determ ne that the defendant understands
the nature of the charge to which the plea is offered.”® “[T]he
values lying at the heart of the rule’s concerns [are] absence of
coercion, understanding of the accusation, and know edge of the
di rect consequences of the plea.”’

When an appellant clainms that a district court has failed to
conply wwth FeEp. R CrM P. 11, we “conduct a straightforward
two-question ‘harm ess error’ analysis: (1) Did the sentencing

court in fact vary fromthe procedures required by Rule 11, and (2)

Fe. R CRM P. 11(c)(1).

‘United States v. Dayton, 604 F.2d 931, 939 (5th G r. 1979)
(en banc), cert. denied, 445 U S. 904, 100 S.Ct. 1080, 63 L.Ed.2d
320 (1980).
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if so, did such variance affect substantial rights of the
def endant ?” 8 To determne whether a Rule 11 error affects
substantial rights, “we focus on whet her the defendant’s know edge
and conprehension of the full and correct information would have
been likely to affect his willingness to plead guilty.”?®

Del gado predicates the district court’s Rule 11 error on the
| anguage barrier wth which he was confronted at his re-
arraignnent. He argues that his own inability to understand the
English | anguage, coupled with his counsel’s inability to speak
Spanish proficiently, prevented him from grasping the noney
| aundering charge. As evidence of his m sconprehension, he offers
t he sentenci ng hearing coll oquy reproduced above.

Del gado fails, however, toinvite our attention to evi dence of

the trial court’s failed conpliance with Rule 11 as contributing to

8United States v. Johnson, 1 F.3d 296, 298 (5th Cir. 1993) (en
banc). The governnent contends that we nust review Del gado’s Rul e
11 variance claimfor plain error inlight of the fact that Del gado
did not nove to withdraw his plea in the district court. United
Stated v. Pal oma, 998 F.2d 253, 256 (5th Gr.), cert. denied, 510
U S 937, 114 S. . 358, 126 L.Ed.2d 322 (1993). The guilty plea
vacat ur requested on appeal in Palonma, however, was predicated on
an alleged plea agreenent violation by the governnent. [d. An
appel l ant need not have filed a notion for plea wthdrawal in the
district court in order to conplain of Rule 11 error on appeal
See United States v. Reyna, 130 F. 3d 104, 107 & n.2 (5th Gr. 1997),

cert. denied, —U.S. — 118 S . C. 1328, —L. Ed.2d —(1998), and
United States v. Still, 102 F.3d 118, 122 n. 9 (5th Cr. 1996),
cert. denied, —U.S. — 118 S. . 43, 139 L. Ed.2d 10 (1997) (both

noting that Rule 11 chal |l enges can be adjudi cated on direct appeal
without an initial presentation of the particular argunents to the
district court, and both applying harm ess error review).

°Johnson, 1 F.3d at 298.
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hi s purported m sunderstanding. The only evidence he adduces from
which the trial court’s responsibility for the conmunication gap
can be inferred is the fact that Delgado’'s counsel was only
provided with the sonmewhat confusing and esoteric crimnal
information as a neans of explaining the charge to his client by
way of translation.

Even assum ng (a) that the failure to “provi de” nore indicates
a lack of solicitousness on behalf of the court, and (b) such
solicitousness is mandated by Rule 11, the record is clear that the
court took adequate precautions to ensure that Delgado’'s
conpr ehensi on of the noney |aundering charge was not hindered by
| anguage difficulties: The court asked the governnent to reviewthe
elenments of the offense at the re-arraignnment Rule 11 hearing
(during which an interpreter was present), and Del gado i ndi cated
that the discussions he had wth his | awer about the charge went
beyond a nere rote translation of the information. Furthernore,
Del gado unequi vocal |y acknow edged that the governnent’s factua
proffer was correct at the Rule 11 hearing. Not until the
sentencing hearing did Delgado deny that the man to whom he
“l oaned” the noney was Ml donado.

Most significantly, even assum ng arguendo that the court
sonehow failed to conply with Rule 11, there coul d be no reversible
error because Del gado cannot denonstrate the court’s allegedly
failed conpliance affected his substantial rights. As the record
of the sentencing hearing reproduced above indicates, on ferreting
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out Del gado’s putative confusion, the court tw ce asked himif he
wanted to withdraw his guilty plea, informng hi mthat, in pleading
guilty, he had admtted to know ng that the noney was going to be
used in an illegal enterprise. Del gado’ s refusal to accept the
court’s withdrawal offer denonstrates to our satisfaction that an
i nproved under st andi ng of the charge woul d not have influenced his
decision to stand by the plea agreenent rather than reject it and
incur the risks attendant on going to trial on all counts.?0
1]
CONCLUSI ON

In Iight of the foregoing, we decline to reverse Delgado’s
money | aundering conviction and order a new trial, and |ikew se
decline to vacate his sentence. !

AFFI RVED.

10See United States v. Montoya- Camacho, 644 F.2d 480, 487 (5th
Cr. 1981) (“In light of this knowl edge, we can infer [that the
defendant] namde a | ogical, reasoned decision to plead guilty to
Count One rather than run the risk of being convicted and sent enced
for all five counts.”).

IWe note that, at sentencing, Delgado twi ce refused the
court’s offer toallowhimto withdraw his plea of guilty. Wre it
necessary to address the effect of so doing, it is |likely we would
concl ude that he waived the conpl aint he now advances on appeal .
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