IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-40931
Conf er ence Cal endar

W LLI AM EARL CUNNI NGHAM
Pl ai ntiff-Appellant,
vVer sus
LELAND HEUSZEL, Warden; MELTON BROCK, Warden
CHARLES FRI ZZEL, d assification Manager;
JI MW ALFRED, Warden
Def endant s- Appel | ees.
Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Eastern District of Texas
USDC No. 9:96-CV-148
~ August 20, 1998
Before KING H G3 NBOTHAM and JONES, G rcuit Judges.
PER CURI AM *

Wl liam Earl Cunni ngham Texas prisoner #643591, appeal s
fromthe dismssal of his civil rights conplaint as frivol ous.
Cunni ngham s notion to make a personal appearance on appeal is
construed as a request for oral argunent; all three of his
requests for oral argunent are DEN ED. Cunni ngham cont ends t hat
the defendants failed to protect himfroman attack by i nmate

John Kirven; that they conspired against hinm and that they

pl aced himin adm nistrative segregation against his wll.

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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Cunni ngham does not brief his contentions regarding
conspiracy and placenent in adm nistrative segregati on beyond
mentioning them He has failed to brief those issues for appeal.
Bri nkmann v. Dallas County Deupty Sheriff Abner, 813 F.2d 744,
748 (5th Cir. 1987).

Regar di ng Cunni ngham s contention that the defendants failed
to protect himfromKirven, we have reviewed the file and
Kirven's brief and we have found no nonfrivol ous issues.

Accordi ngly, we dism ss Cunni nghanis appeal for essentially the
sane reasons relied upon by the district court. Cunninghamv.
Heuszel, No. 9:96-CV-148 (E.D. Tex. Jun. 17, 1997).

Cunni ngham s appeal is without arguable nerit and is
frivolous. See Howard v. King, 707 F.2d 215, 219-20 (5th Cr
1983). W previously dismssed two appeal s by Cunni ngham as
frivolous, follow ng the dismssal of two of his conplaints as
frivol ous. Cunninghamv. Wods, No. 97-10377 (5th Gr. Cct. 31,
1997) (unpubl i shed); Cunni nghamv. de |la Vaga, No. 97-40166 (CQCct.
31, 1997) (unpublished). The district court’s dism ssal of the
present case and our dism ssal of the appeal constitute strikes
five and six agai nst Cunni ngham for purposes of 28 U S. C
8§ 1915(g). Adepegba v. Hammons, 103 F.3d 383, 388 (5th G
1996). Because Cunni ngham has nore than three strikes, he may
not bring a civil action or appeal as a prisoner proceeding in
forma pauperis unless he is under inm nent danger of serious
physical injury. 28 US. C § 1915(qg).

APPEAL DI SM SSED. 5TH QR R 42.2. SANCTI ON | MPOSED UNDER
28 U.S.C. § 1915(qg).



