UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 97-40917
Summary Cal endar

VERNON LEVI ECE,
Pl ai ntiff-Appellant,

VERSUS

ST. MARY' S HOSPI TAL, St. Mary’'s Hospital, Galveston (a nenber of
Sisters of Charity of the Incarnate Wrd, Houston, Texas),

Def endant - Appel | ee.

Appeal fromthe United States District Court
For the Southern District of Texas
(G 94- CV-682)
May 4, 1998

Before DUHE, DeMOSS, DENNI'S, Circuit Judges.
JOHN M DUHE, JR, Circuit Judge:?

Thi s case concerns the crine-fraud exception to the attorney-
client privilege. An enployee sued his forner enployer alleging
race based discrimnation. During trial, the enployer called an
African- Anerican fenale enployee to testify that she had never

experienced workplace discrimnation. As rebuttal evidence, the

Pursuant to 5TH QR R 47.5, the Court has determned that this
opi ni on shoul d not be published and is not precedent except under
the limted circunmstances set forth in 5THGQR R 47.5. 4.



enpl oyer asked the court to call his fornmer |awer to testify
arguing that the |l awer would show that the w tness had perjured
hersel f. The trial court refused finding that the |awer’s
know edge resulted fromthe | awer consulting with the witness as
a client. The court held that the privilege arose and that the
enpl oyee coul d not showthat the crinme-fraud exception applied. W
affirm
| .

Vernon Leviege (“Leviege”) sued his forner enployer, St.
Mary' s Hospital (“St. Mary’s”) alleging that he was fired because
of his race. Shortly before trial, Leviege' s attorney, Anthony
Giffin (“Giffin"), successfully noved to w thdraw as counsel
claimng that he had a conflict of interest. Giffin stated that
he had earlier consulted with Linda Ferguson (“Ferguson”), a St.
Mary’ s enpl oyee and a potential w tness for the hospital, about a
related matter. He further stated that she had perjured herself in
her deposition.

When St. Mary’s called Ferguson to the stand, she testified
both on direct and cross-exam nation that, as an African-Anmerican
femal e, she had never experienced discrimnation at St. Mary’s.

Leviege asked to court to allow himto call Giffin to rebut

Ferguson’s testinony. St. Mary’'s objected on the grounds of
attorney-client privilege. Leviege argued that Giffin could
overcone the privilege through the crine-fraud exception. The



trial court disagreed stating that Leviege of fered no evi dence t hat
Ferguson planned to commt a crine or fraud upon the court when she
consulted Giffin. The jury found that St. Mary' s did not
di scrim nat e agai nst Levi ege. Levi ege now appeal s argui ng that the
district court erred in not accepting his offer of proof regarding
t he excl uded evi dence and that the district court erred in refusing
to permt Giffin to testify.
.
We review the trial court’s decision not to allow Giffin's

testinony for abuse of discretion. United States v. Zolin, 491

U S 554, 572 (1989); In re G and Jury Proceedings, 55 F.3d 1012,

1015 (5th Gir. 1995).

Levi ege argues that Rule 103(a)(2) requires litigants to nmake
an offer of proof. Wile Leviege may correctly state the rule, it
does not apply here. The Suprenme Court in Zolin? held that a
district court may review the allegedly privileged comuni cation
in canera to decide if the crinme-fraud exception applies. Zolin,
491 U. S. at 564 (enphasis added). The word “may” is an inherently
perm ssive one; thus, by definition it cannot require. W hold,
therefore, that the district court does not have to review an offer
of proof. |In fact, the Suprene Court in Zolin set out the standard

by which district courts should be gui ded when determningif anin

2\ note with interest that Appellant’s brief does not nention
this case even though it is a Suprene Court case that directly
controls the outcone.



canera hearing is needed. The Court held that a judge should
requi re a show ng of factual basis adequate to support a reasonabl e
person’s good faith belief that an in canera review nmay reveal
evidence establishing that the crine-fraud exception applies.
Zolin, 491 U.S. at 572. Should the offeror overcone that hurdle,
the court may then conduct an in canera review. |d. Here, Leviege
did not show any factual basis that Ferguson consulted Giffinwth
the intent to plan a crine or a fraud. The fact that she may have
perjured herself in the deposition or at trial is not sufficient.
Levi ege was required to show that when she consulted Giffin, she
intended to lie in her deposition and/or at trial.

Levi ege’ s second argunent is that the trial court should have
permtted Giffintotestify because Ferguson wai ved her privil ege.
I n support, he points to the fact that St. Mary' s | awer said that
Ferguson had descri bed the basic nature of her visit with Giffin
in a neeting they had to discuss the case. W do not decide
whet her Ferguson waived her privilege. Leviege did not argue
wai ver to the district court, and thus, we cannot consider the
argunent. Argunents not made to the district court are waived and

cannot be raised on appeal. United States v. Layne, 43 F.3d 127,

134 (5th Gr. 1995); United States v. Burian, 19 F. 3d 188, 190 n. 2

(5th Cr. 1994). Thus, we hold the trial court’s refusal to |et
Giffin testify was not an abuse of discretion.

AFFI RVED.



