UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-40851

CLYDE J. BURRELL,
Pl ai ntiff-Appellant,
VERSUS
JEFFERY T. LOCKE, Corrections Oficer Individually and in
of ficial capacity; ERIC G HENSL EE, Corrections Oficer
Individually and in official capacity, |,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Eastern District of Texas

(6:97- CV- 337)

Sept enber 23, 1998
Bef ore H G3 NBOTHAM PARKER and DENNI'S, Circuit Judges.

PER CURI AM *
Plaintiff Cdyde J. Burrell, Texas prisoner # 689253 appeal s
the dismssal of his civil rights conplaint. W affirm
FACTS
Proceeding pro se and in forma paupris, Burrell filed a civil
ri ghts conpl ai nt agai nst Jeffrey Locke and Eric Henslee, two Texas

Departnment of Crimnal Justice - Institutional Division (“TDC)")

"Pursuant to 5TH QR R 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in 5THQR R 47.5. 4.
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officers. Burrell alleged that on Decenber 17, 1996 and March 9,
1997, Locke used excessive force against Burrell. The March 9
incident resulted in Locke and Henslee filing false disciplinary
charges against Burrell, for which Burrell was found guilty on
March 20, 1997. At the disciplinary hearing, Burrell requested
that Locke and Hensl ee be questioned out of the presence of each
ot her. The denial of that request forned the basis of the
retaliation claim Burrell also asserted a retaliation claim
stemming froma grievance he filed agai nst Locke.

Burrell filed his claimin federal court on April 9, 1997
The magi strate judge noted the recency of the events conpl ai ned of
and ordered Burrell to submt docunentation, withing thirty days of
Apri | 16, 1997, showi ng that Burrell had exhausted his
adm ni strative renedies. Burrell conceded that he was still
waiting for a response at the last level, step two, of the |ast
grievances he had fil ed.

The nmagistrate judge recommended dism ssing, W t hout
prejudice, Burrell’s conplaint based on Burrell’s failure to
exhaust his adm nistrative renedies. Burrell objected to the
magi strate judge’'s report, contendi ng that he had denonstrat ed good
faith in attenpting to exhaust his adm nistrative renedi es and he
should not be held responsible for the tardiness of the prison
officials in handling his grievances. The district court
i ndependently revi ewed the objections, overrul ed them adopted the
magi strate judge’s report, and dism ssed, wthout prejudice, the

conplaint. After Burrell’s tinely notice of appeal, the district



court granted Burrell |eave to proceed on appeal |FP and ordered a
f ee- paynent schedul e.

Burrell argues that the court erred in dismssing his
conplaint for lack of exhaustion. Burrell views his attenpt to
exhaust his adm nistrative renedies as sufficient in |ight of what

he perceives as the prison officials’ deliberate delay in

processing the grievances. Because Burrell filed suit prior to

exhausting available renedies, we affirm the dismssal. See

Underwood v. Wlson, = F.3d___ , 1998 W. 476217(5th G r 1998).
AFFI RVED.



