IN THE UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

No. 97-40803
Summary Cal endar

A & A WRECKER SERVI CE | NCORPORATED,
doi ng business as A & A Wecker
Service, a Texas Corporation; ET AL.,

Plaintiffs,

A & A WRECKER SERVI CE | NCORPORATED,
doi ng business as A & A Wecker
Service, a Texas Corporation;

DEL & PAUL | NCORPORATED, doi ng
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a Texas Corporation; NOEL ANDERWALD,
JR , an individual; SYLVI A ANDERWALD,
I ndi vidual ly and as Next Friend of
Maki | ynn El i zabet h Anderwal d, a M nor,

Pl aintiffs-Appellants,
vVer sus
CITY OF GALVESTON, TEXAS; ET AL.,
Def endant s,
CITY OF GALVESTON, TEXAS; JOHN DCES, 1-10,

Def endant s- Appel | ees.

Appeal fromthe United States District Court for the
Sout hern District of Texas
(G 95-Cv-111)

May 19, 1998
Before JOLLY, BENAVI DES, and PARKER, Circuit Judges.



PER CURI AM *

There are two issues on appeal in this case. The first is
whet her the magistrate judge erred when he determ ned that the
plaintiffs were conpetent at the tine they executed a settlenent
agreenent with the defendants. The second issue is whether the
magi strate judge erred under Texas law in granting the defendants
attorneys’ fees for the anobunts incurred in enforcing the
settl enment agreenent. Finding no reversible error with respect to
the first issue and that we lack jurisdiction over the second, we
affirmthe magi strate judge’s determ nation of nental capacity and
di sm ss the remai nder of the appeal.

I

The plaintiffsinthis action--two Gal veston, Texas autonotive
tow ng busi nesses, their principals, and the mnor child of one of
t he busi ness owners--sued the defendant Gty of Galveston, Texas,
and others for various alleged unlawful acts that deprived the
plaintiffs of certain rights and privileges under state and federal
law. The parties consented to trial before the nmagistrate judge
and t he case continued t hrough the di scovery and di spositive notion
phase. On May 17, 1996, two of the plaintiffs, Noel Sr. and Arlene

Anderwal d, suffered severe injuries when they were involved in a

"Pursuant to 5TH QR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5TH CR R 47.5. 4.



head- on autonobile accident. Three nonths later, the parties
participated in voluntary nediation and executed a witten
settl enent agreenent disposing of the plaintiffs’ clains.

Days after the nediation, Arlene Anderwald nade several
extrajudicial statenents to the court and the defendants to the
ef fect that both she and her husband, Noel Sr., were physically and
mental |y i ncapacitated when they executed the settl| enent agreenent
and that the agreenent was the product of coercion and duress.
Furthernore, when the defendants tendered a rel ease, a proposed
final judgnment, and settlenent funds to the plaintiffs, all of the
plaintiffs refused to sign the release or accept the settlenent
f unds. The defendants thus filed with the court a “Mtion to
Enforce Settlenent Agreenent” to resolve the matter.

After conducting an evidentiary hearing, the nmagi strate judge
determ ned that the plaintiffs were conpetent when they executed
the agreenent. The judge thus granted the defendants’ notion and
entered a final judgnent on June 5, 1997, disposing of all of the
issues in the case except for the defendants’ pending notion for
attorneys’ fees and expenses. On June 30, 1997, the magistrate
judge awarded the defendants attorneys’ fees in the anount of
$9, 926. 50 and expenses in the amount of $1,909.49. The plaintiffs

timely appeal ed.



The plaintiffs first contend that Noel Sr. and Arlene
Anderwal d were inconpetent when they executed the settlenent
agreenent wth the defendants and that the nmagistrate judge
commtted reversi ble error when he determ ned ot herwi se. W review

factual findings for clear error and conclusions of |aw de novo.

Bol ding v. Conm ssioner of Internal Revenue, 117 F.3d 270, 273 (5th
Cr. 1997). The question presented here--whether the plaintiffs
were conpetent when they executed the settlenent agreenent--is a

finding of fact. Bach v. Hudson, 596 S.W2d 673, 677 (Tex. Ct.

App. 1980); Judd v. Aiken, 497 S.W2d 632, 633 (Tex. C. App.

1973); see also Flugence v. Butler, 848 F.2d 77, 79 (5th Cr. 1988)

(noting in other context that conpetency is factual finding);

Streetman v. Lynaugh, 835 F.2d 1521, 1527 (5th Gr. 1988) (stating

that determ nation of conpetency presents an “essentially factual
guestion”). “A finding of fact is clearly erroneous when, even
t hough there nay be evidence to support the finding, the review ng
court upon examnation of the entire evidence is left wth the
definite and firmconviction that a m stake has been commtted.”
Bolding, 117 F.3d at 273. Texas's legal standard for whether a
person has the requisite nental capacity to execute a contract is
whet her the person “appreciated the effect of what he was doi ng and
under st ood t he nature and consequences of his acts and t he busi ness

he was transacting.” Bach, 596 S.W2d at 675-76. Furt her nore



under Texas law, a party is presuned conpetent to enter into a

contract. Estate of Galland v. Rosenberq, 630 S.W2d 294, 297

(Tex. C. App. 1981).

The plaintiffs presented evidence that Ms. Anderwal d suffered
multiple fractures of her hip, back, shoulder and arm and endured
seventeen hours of surgery after the car weck. M. Anderwal d
suffered a collapsed lung, a fractured left foot, and a right foot
so severely crushed that it required anputation. At the nediation
which took place three nonths after the accident, both senior
Anderwal ds were still in a great deal of physical pain. Arlene was
wheel chai r- bound and had been prescribed various nedications for
pai n, which she refused to take the day of the nediation so that
she mght have a “clear head.” Her pain on the day of the
medi ation was thus even nore intense because of her refusal to
self-nmedicate. MNoel Sr. still had 190 stitches in his stunp and
was | earning to maneuver with a pair of crutches. He also had been
prescribed various pain relief nmedications which, unlike his w fe,
he took during the course of the nediation. He testified at the
hearing that he was not thinking clearly at the nedi ati on because
of the nedication and that he still suffered pain.

In addition to their extrenme physical disconfort, the
Anderwal ds testified to their deep anxiety over their financia

situation. Medical expenses were continuing to nount and Noel Sr.



required a $12,000 prosthesis for his |eg. Furt hernore, one of
their attorneys informed the Anderwalds that if they refused to
agree to a settlenent, they would have to imedi ately extinguish
their outstanding bill of $16,000 with her lawfirmif the attorney
were to continue to represent them This news cane as a conplete
(and unwel cone) surprise and generated a heated argunent wherein
Arlene eventually threatened the attorney with physical violence.

The nedi ati on process degenerated into hysterical chaos with
the Anderwal ds yelling at their attorney and at each other. Arlene
attenpted to leave the room and infornmed her husband that his
acceptance of the settlenent terns would Ilikely end their
twenty-nine years of nmarriage. Both Anderwalds cried and
t hr eat ened each other with physical violence. Those present |ater

described the situation as “bizarre,” an “aggressive, hostile

environnment,” “chaos,” and a “madhouse.” The nedi ation | asted ten
hours with Noel Sr. begging Arlene to sign the agreenent joining
the rest of the plaintiffs, and Arlene eventually doing so.

The nmagistrate judge, however, also heard testinony and
reviewed evidence indicating that the Anderwal ds possessed the
requisite legal capacity to execute the settlenent agreenent.
Arlene was quite vocally involved at the nediation in discussions
concerning the agreenent and she was not pleased with its terns,

but she eventually consented to sign because of her husband. Noel



Sr. testified that he believed his nental state on the day of

medi ation was “all right.” Al t hough anbivalent, angry, and
hysterical at the front end of the nediation, the plaintiffs had
cal med down substantially by the tinme they actually executed the
agreenent . Counsel was also present throughout the event.
Further, the nediator and the Anderwal ds’ attorney both testified
that they believed the plaintiffs conpetent to execute the
settl enment agreenent.

The magi strate judge had before himconflicting evidence and
we may only reverse his determnation of sufficient |egal nental
capacity! if, after a review of all the evidence, we are left with
the indelible inpression that a m stake has been nade. On the
record before us, we cannot hold that the magistrate judge clearly
erred when he concluded that the plaintiffs “appreci ated the effect
of what [they] were] doing and understood the nature and
consequences of [their] acts and the business [they] were]
transacting.” The plaintiffs “offered no prior history of
psychiatric treatnment or nedical opinion testinony that [their]
behavi or was evidentiary of inconpetency. Cl ains of anger and

erratic behavior, wthout elaboration, certainly do not give rise

to an i ssue of nental inconpetency.” Rosenberg, 630 S.W2d at 297-

The plaintiffs abandoned their clains of coercion and duress
at the hearing, leaving only the issue of their nental capacity.



98. We accordingly affirm the magistrate judge's determ nation
that the plaintiffs possessed the |egal capacity necessary to
execute the settlenent agreenent and, therefore, we affirm the
j udge’ s subsequent final judgnent enforcing its terns.

1]

The plaintiffs also contest the nmagistrate judge' s order
awar di ng the defendants attorneys’ fees and expenses in the anount
of $11, 835.99--the ambunt the nagi strate judge found t he def endants
had reasonably incurred in their efforts to enforce the settlenent
agreenent . The plaintiffs submt that Texas law, on which the
magi strate judge relied in his order, does not provide for such an
award in this instance. In response, the defendants initially
argue that we lack jurisdiction over this issue because the
plaintiffs’ notice of appeal is fatally insufficient as to it.
Alternatively, they maintain that their efforts to enforce the
settl ement agreenment constitute attenpts to enforce a contract and
that Texas |aw provides a specific renmedy for such actions. W
need not reach the nerits of the award of attorneys’ fees because
we agree that we lack jurisdiction to do so.

The magi strate judge entered “final” judgnent in this case on

June 5, 1997. Budi nich v. Becton Dickinson & Co., 486 U.S. 196,

202-03, 108 S.Ct. 1717, 1722, 100 L.Ed.2d 178 (1988) (pronul gating

“uniformrule that an unresolved issue of attorney’ s fees for the



litigation in question does not prevent judgnment on the nerits from
being final.”). The defendants’ notion for attorneys’ fees and
expenses was still pending at that time, and the court |later
entered the order granting that notion on June 30, 1997. The
plaintiffs filed a notice of appeal on July 7, 1997, stating their
intention to appeal “fromthe Final Judgnent entered in this action
on June 3,2 1997.” The defendants essentially argue that because
the plaintiffs specifically stated that they were appealing only
fromthe June 3 order, the notice of appeal is insufficient to vest
this court with jurisdiction over the June 30 order awarding
attorneys’ fees and costs. The plaintiffs contend that the June 3
order contenplated the June 30 order awardi ng attorneys’ fees and
expenses and that the notice of appeal is thus sufficient.

Rul e 3(c) of the Federal Rul es of Appell ate Procedure provides
in pertinent part that a notice of appeal nust “designate the
judgnent, order, or part thereof appealed from” Fed. R App. P.
3(c). Although we are liberally to construe the filings under this

rule, we may not waive the jurisdictional requirenents of Rules
3 and 4, even for ‘good cause shown’ under Rule 2, if [we] find[]

that they have not been net.’” Pope v. MJ Tel econmuni cati ons

Corp., 937 F.2d 258, 266 (5th Cr. 1991) (quoting Torres v. QGakl and

2The magi strate judge signed the final judgment on June 3,
1997, but the order was not actually “entered” until June 5, 1997.



Scavenger Co., 108 S.Ct. 2405, 2409 (1988)). Further, “[w here the

appel I ant notices the appeal of a specified judgnent only or a part
thereof, . . . this court has no jurisdiction to review other
judgnents or issues which are not expressly referred to and which
are not inpliedly intended for appeal.” Id. (quoting C A My

Marine Supply Co. V. Brunsw ck Corp., 649 F.2d 1049, 1056 (5th Gr

1981)).

The plaintiffs in this instance specifically noticed for
appeal the final judgnent “entered in this action on June 3, 1997.”
That order nerely enforced the provisions set out in the settl enent
agreenent . The court did not rule at that tine wupon the
defendants’ notion for the attorneys’ fees that they had incurred
as a result of their efforts to enforce the agreenent. The fi nal
judgnent did nention the pending order, however:

It is further ORDERED, ADJUDGED and DECREED that each

party shall bear its own costs of Court, subject to the

Court’ s consi deration of the pendi ng Mdtion of Defendants

regardi ng the additional costs incurred by Defendants in

securing the enforcement of the Mdiated Settlenent

Agr eenent .

The plaintiffs contend that, since the order from which they
specifically appeal ed nentions the defendants’ notion for costs,
the notice of appeal is sufficient to vest this court wth
jurisdiction over the |later order awardi ng costs.

The plaintiffs are m staken. “Those cases that do construe

notices of appeal liberally to find jurisdiction do so where it is

-10-



clear, from the face of the notice, that the appeal intends to
raise all issues or other parties.” Pope, 937 F.2d at 266-67; NCNB

Texas Nat’|l Bank v. Johnson, 11 F.3d 1260, 1269 (5th Cr. 1994)

(noting “the intent to appeal nust be clear”). There is nothing
from the face of the notice that indicates that the plaintiffs
intended to appeal the order awarding fees. Fi nal judgnent was
entered on June 5, 1997; the order awarding attorneys’ fees and
expenses was entered on June 30, 1997. The plaintiffs filed their
notice of appeal on July 7, 1997--after both orders had been
entered--but the notice specifically referred only to the order of
final judgnent. The plaintiffs had before them both orders, but
they specifically limted their notice to that of “June 3, 1997.”
From these facts we indeed only can conclude that the plaintiffs

i ntended not to appeal the June 30 order. Thus, as they designated

only the court’s June 5 order, that is the only judgnent we may

revi ew. Capital Parks, Inc. v. Southeastern Advertising & Sal es

Sys., Inc., 30 F.3d 627, 630 (5th Cr. 1994); see Johnson, 11 F. 3d

at 1269-70; Pope, 937 F.2d at 266-67 (di savowi ng jurisdiction even

t hough final judgnent recited award of costs); Quave v. Progress

Marine, 912 F.2d 798, 801 (5th Gr. 1990). “In this situation
because the intent to appeal is not apparent, prejudice to the

adverse party is likely to result if review is granted.”

-11-



Brunsw ck, 649 F.2d at 1056. W are thus without jurisdiction to
review the award of attorneys’ fees and expenses.
|V
For the foregoing reasons, we AFFIRM in part and DISMSS in
part.

AFFIRVED in part and DISM SSED in part.
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