IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-40786
Summary Cal endar

DOUGLAS EDWARD ALLEN,
Pl ai ntiff-Appellant,
vVer sus
B. C. CHANEY, Assistant Warden, Joe F. Gurney Unit, ET AL.,
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Eastern District of Texas
USDC No. 6:96-CV-758

February 3, 1999
Bef ore JOHNSON, H G3 NBOTHAM and DAVIS, G rcuit Judges.
PER CURI AM *

Dougl as Edward Al |l en, Texas pri soner # 728150, filedacivil rights
conpl ai nt pursuant to 42 U. S. C. 8 1983 agai nst Brenda Chaney, in her
capacity as the Assistant Warden at the Joe F. Gurney Unit; M chael
Ford, in his capacity as Correctional Oficer; WlliamMatthew, inhis
capacity as Sergeant; and Nolan Pittock, in his capacity as Captain.
He argued that the defendants were deliberately indifferent to his
seri ous nedi cal needs when he was assignedto a prisonjobthat did not
conformto hi s nedical classification. Alen al socontendedthat he was

subjectedto fal se disciplinary proceedings. Inhis conplaint, Allen

Pursuant to 5th CR R 47.5, the court has determ ned that this
opi ni on shoul d not be published and i s not precedent except under the
limted circunstances set forth in 5th QR R 47.5.4.



requested that the matter be tried by a jury.

The magi strate judge i ssued an order schedul i ng an evidentiary
heari ng pursuant to Fl owers v. Phel ps, 956 F. 2d 488 (5th Gr.), nodified
on ot her grounds, 964 F. 2d 400 (5th G r. 1992). Based onthe evi dence

presented at the hearing, the nmagi strate judge recommended that Allen’s
case be dism ssed. The district court adopted the magi strate judge’s
recommendati on and di sm ssed the conplaint with prejudice.

Al'l en did not wai ve his jury demand by participatinginthe F owers

heari ng wi t hout objection. See McAfeev. Martin, 63 F. 3d 436, 437-38
(5th Gr. 1995). In MAfee, the court stated that “because the right
toajurytrial isafundanental right . . . courts shoul dindul ge every
reasonabl e presunpti on agai nst wai ver. Awai ver shoul d not be foundin
a doubtful situation. “ Id. at 437 (internal quotations and citations
omtted). Accordingly, thejudgenent of the district court i s VACATED,
and the case is REMANDED to the district court for additional
pr oceedi ngs.

VACATE and REMAND.



