UNI TED STATES COURT OF APPEALS
FOR THE FI FTH CI RCU T

No. 97-40772
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl aintiff-Appelleel/Cross-Appel | ant,
ver sus
POLLA DENI CE THOVAS,

Def endant - Appel | ant / Cr oss- Appel | ee.

Appeal fromthe United States District Court
for the Eastern District of Texas
(6:95-CR-52-1)

February 15, 1999

Bef ore KING Chief Judge, BARKSDALE and STEWART, Circuit Judges.
PER CURI AM *

Pol | a Deni se Thomas appeal s her convictions for three counts of
possession of a controlled substance with intent to distribute.

A

Fol |l owi ng Thomas’ conviction at her first trial, the district
court ordered a new trial because of an inproper prosecutorial
ar gunment . Thomas contends that she is entitled to a third trial
because counsel at her second trial was ineffective for failing to
call her husband, Melvin Thomas, as a wtness or to offer his

testinmony fromher first trial pursuant to FED. R EwviD. 804.

*Pursuant to 5TH QR R 47.5, the Court has determ ned that this
opi ni on shoul d not be published and is not precedent except under the
limted circunstances set forth in 5THCQR R 47.5. 4.



At the first trial, Melvin Thomas testified that he was a drug
deal er, but that his wife was not aware of his illegal activities.
He asserted that his wife was innocent; and that the drugs found in
her suitcase had been placed there w thout her know edge by one of
his co-conspirators. Polla Thomas had different counsel at her
second trial.

We can address this direct appeal ineffective assistance of
counsel contention, because the i ssue was the subject of a hearing in
district court, initiated by Thomas’ new counsel appointed after
trial but before sentencing; and the parties agree that the record is
adequate for our resolution of this issue. See United States v.
Haese, 162 F.3d 359, 363 (5th Cir. 1998).

Havi ng revi ewed the records of both trials and the briefs of the
parties, we reject Thomas' ineffective assistance of counse
contention. A reasonable attorney either could have concl uded that
the purportedly excul patory testinony at the first trial was, when
viewed as a whole, so inplausible that it weakened Thonmas’
expl anati ons of her innocence, or could have doubted the veracity of
t he excul patory testinony. See Nix v. Wiiteside, 475 U S. 157, 166-
69 (1986); see also Bridge v. Lynaugh, 838 F.2d 770, 773 (5th Gir.
1988) .

Because Thomas did not call either her trial counsel or her
husband to testify at the hearing on her allegations of ineffective
assi stance of counsel, she has failed to establish facts show ng t hat
counsel’s failure to offer her husband s evi dence rendered her second

trial fundanmentally unfair. Strickland v. Washington, 466 U. S. 668,



689 (1984); see also United States v. CGuerra, 628 F.2d 410, 413 (5th
Cir. 1980), cert. denied, 450 U. S. 934 (1981).
B

The Government contends on cross-appeal that the district court
abused its discretion by departing downward at sentencing based on
Thomas’ all egedly aberrant conduct, |ack of prior crimnal record,
two m nor children, and education and enpl oynent history. The record
does not support the district court’s determ nation that Thomas’
of fense constituted aberrant behavior; therefore, that determ nation
was an abuse of discretion. See United States v. WIllianms, 974 F.2d
25, 26-27 (5th Cr. 1992), cert. denied, 507 U S. 934 (1993).
Because Thonmas’ sentence was calculated under Crimnal History
Category | of the Sentencing Guidelines, the district court erred by
departing downward based on her lack of prior crimnal history. See
US. S.G 8 4A1.3. The record contains no evidence of any excepti onal
ci rcunstances that would support a downward departure based on
Thomas’ fam |y circunmstances and educati onal and enpl oynent history.
United States v. Wnters, 105 F. 3d 200, 205 (5th G r. 1997).

For the foregoing reasons, we AFFI RM Thonmas’ convi cti ons, VACATE
her sentence, and REMAND for re-sentencing.

AFFI RVED in part; VACATED and REMANDED i n part



