IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-40707
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
JOSE CANTU- CANTU
Def endant - Appel | ant.
Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Eastern District of Texas
USDC No. 1:95-CV-826
© August 24, 1998
Bef ore KING BARKSDALE, and STEWART, Circuit Judges.
PER CURI AM *

Jose Cantu-Cantu, federal prisoner # 02892-078, appeals the
district court’s denial of his notion to vacate, set aside, or
correct sentence, pursuant to 28 U S.C. § 2255. As an initial
matter, Cantu-Cantu was not required to obtain a certificate of
appeal ability (“COA’) to proceed wth his appeal because his
8§ 2255 notion was filed in Septenber 1995, prior to the effective
date of the Antiterrorismand Effective Death Penalty Act

(“AEDPA"). See Lindh v. Mirphy, 117 S. C. 2059, 2067-68 (1997);

United States v. Carter, 117 F.3d 262, 264 (5th Cr. 1997).

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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Cantu-Cantu’ s brief renews only his argunent that counse
was ineffective for failing to informhimof a plea offer nmade by
the Governnent; he has waived the remaining argunents raised in

his 8§ 2255 notion by failing to brief them Yohey v. Collins,

985 F.2d 222, 224-25 (5th Gr. 1993)(argunents nust be briefed to
be preserved for appeal); Fed. R App. P. 28(a).
Because Cantu-Cantu did not file specific, witten

objections to the magi strate judge’'s report recommending that his

nmotion be denied, reviewis for plain error. Douglass v. United

Servs. Auto. Assn., 79 F.3d 1415, 1428-29 (5th Cr. 1996)(en

banc). Although he contends that counsel failed to communi cate a
plea offer, Cantu-Cantu’ s brief and “declaration,” the |atter of
which is contained in Cantu-Cantu’s record excerpts, establish
that he was inforned of a plea offer but rejected it on counsel’s
advi ce that he woul d be successful if he proceeded to trial.

Thus, the true nature of Cantu-Cantu’s claimis that counsel was
ineffective in advising himto proceed to trial. He essentially
argues that counsel’s strategic choice was unsuccessful, which is

insufficient to establish deficient performance. See Strickland

v. Washington, 466 U. S. 668, 687 (1984); Black v. Collins, 962
F.2d 394, 401 (5th Gr. 1992).

Because Cantu-Cantu failed to denonstrate counsel perforned
deficiently in advising himto proceed to trial, his ineffective-

assistance claimfails. Strickland, 466 U. S. at 697.

Consequently, the district court did not plainly err in denying
Cantu-Cantu’s 8 2255 notion, and its judgnment is affirnmed.
See Sojourner T v. Edwards, 974 F.2d 27, 30 (5th Cr. 1992)(this
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court may affirmon any alternative ground apparent fromthe
record).

AFFI RVED.



