IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-40562
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
ver sus
RANDY O NEI L DAVI S
Def endant - Appel | ant.
Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Eastern District of Texas
USDC No. 1:96-CR-76-1
~ August 20, 1998
Before DAVIS, DUHE, and PARKER, Circuit Judges.
PER CURI AM !

Randy O Neil Davis appeals his guilty plea conviction and
sentence for possession of crack cocaine wwth intent to distribute.
Davis argues that the CGovernnent breached a promse as to the
quantity of drugs or the length of Davis’ sentence. Davi s al so
chal | enges the anobunt of drugs attributable to hi mand the finding
that he was a | eader or organi zer.

We have reviewed the record and the parties’ briefs and AFFI RM

the district court. Davis has failed to prove the underlying facts

establishing a promse and breach by a preponderance of the

! Pursuant to 5THGR R 47.5, the court has detern ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.



evi dence. United States v. Price, 95 F.3d 364, 367 (5th Cr.

1996) . Davis is responsible for the amount of drugs sold by
codef endant M chael |ssac because those sales were part of the sane
course of conduct or part of a common schene or plan as the count

of conviction. United States v. Bryant, 991 F.2d 171, 177 (5th

Cr. 1993). W note that Davis was not held accountable for any
drugs sol d by codefendant Chri stopher Levias. Even if the district
court erred in including the drugs found in Tinothy Davis’
possession, the error is harmless as Davis' base offense |evel
woul d remai n unchanged. Finally, the district court did not
clearly err in finding that Davis was an organi zer or |leader with
respect to Issac and Levias given the evidence in the record that

they both worked for Davis. United States v. Valencia, 44 F.3d

269, 272 (5th Gir. 1995).
AFFI RVED.



