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UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,

VERSUS

KELVI N RUCKER
Def endant - Appel | ant.

Appeal fromthe United States District Court
For the Eastern District of Texas
USDC No. 1:96-CR-80-2

June 19, 1998

Before JOLLY, BENAVI DES and PARKER, Circuit Judges.
PER CURI AM *

Kel vin Rucker appeals his conviction for conspiracy to
distribute and possess with intent to distribute cocai ne base and
possession with intent to distribute cocai ne base, in violation of

21 U.S.C. 88 846 and 841(a)(1). W affirm

"Pursuant to 5TH CR R 47.5, the Court has determ ned that this
opi ni on shoul d not be published and is not precedent except under
the limted circunmstances set forth in 5THGQR R 47.5. 4.
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FACTS AND PROCEEDI NGS BELOW

On April 22, 1996, Rucker was a passenger in a vehicle being
driven by Anbs E. Wl son. Texas Departnent of Public Safety (DPS)
Trooper Richard Eatherly stopped their vehicle on Interstate 10
bet ween W nni e and Beaunont, Texas, for followng a sem-tractor-
trailer at an unsafe distance. Nei t her W1 son nor Rucker had a
valid driver’s license. After receiving permssion fromWI|son to
search the vehicle, the trooper di scovered a package under the hood
of the car containing approxi mately 124. 11 grans of crack cocai ne.
The trooper then arrested Rucker and WIlson and read them their
M randa rights.

W | son deni ed knowi ng t he anmount of drugs and told the officer
t hat Rucker had purchased the drugs and pl aced themin the vehicle.
Rucker stated that he did not know the anmount of drugs in the car,
but admitted to payi ng approxi mately $3,500 for the crack cocai ne.

About an hour after the arrests, the arresting officer
informed a DPS investigator that Rucker and WIson w shed to
cooperate and wanted to be interviewed. After an interview, Rucker
agreed to cooperate with the police in a controlled buy. During
the course of this neeting, Rucker admtted that the crack cocai ne
found in the car was his and filled in the details of the drug
pur chase. He also admtted that he had nmade sone cocai ne deals
before. 1n consent fornms dated April 23 through 25, 1996, Rucker

gave his authority and consent



to the Texas Departnent of Public Safety to make full use

of anything heard and/ or recorded over said tel ephone in

any crimnal prosecution under the |laws of the State of

Texas or the United States.

On April 23, 1996, Rucker began participating in a controlled
drug buy. The plan was that Rucker would try to purchase one-half
a kil ogram of crack cocaine fromthe sanme drug supplier from whom
he had purchased the drugs found in his car at the time of his
arrest. Over a period of three days, telephone conversations
bet ween Rucker and his source were recorded and were | ater admtted
into evidence at Rucker’s trial. However, the controlled buy was
eventually called off because the deal could not be set up as
pl anned and an alternative plan was unsafe. Rucker was rel eased on
April 25, 1996, pending the filing of federal charges. On Apri
30, 1996, Rucker called one of the investigating officers and told
hima story that conflicted with his previous statenents, but at no
time did Rucker tell the officers that Wlson had intimdated him
into “taking a rap” on the drug charges.

Rucker testified at trial and stated that W/l son intim dated
himinto signing an affidavit, dated April 24, 1996, stating that
the drugs were his and that WIson knew nothi ng about the drug
deal . Rucker also presented other w tnesses who testified that
Rucker would never be involved with drugs and that Rucker was
afraid of WIson.

The jury found Rucker guilty on both counts of the indictnent.

The court sentenced Rucker to 108 nonths’ inprisonnent on each



count, to be served concurrently and followed by five years

supervi sed rel ease.

ANALYSI S

Rucker presents three grounds of error, all related to his
contention that the district court erred by allowing the
i ntroduction of the evidence concerning the controlled drug buys.
He argues that the taped tel ephone conversati ons were subsequent
bad acts which, under Federal Rules of Evidence 404(b), should not
have been adm tted and that the prejudicial effect of this evidence
outwei ghed its probative value. Rucker also argues that the
prejudicial effect of this evidence was not mtigated by alimting
instruction and that the trial court reversibly erredin failingto
conduct an on-the-record analysis of the probative value and the
prejudicial effect of the evidence.

STANDARD OF REVI EW

Rucker asserts that he “was granted a runni ng objection to the
line of testinony” concerning his participation in the controlled
drug buy. The governnent argues, and the record reveal s, that that
characterization is inaccurate. Rucker objected to the narrative
nature of the officer’s answers regarding the drug transaction
which lead to Rucker’s arrest. (“Your Honor, | believe she’s
supposed to ask himquestion rather than himjust continuing
to--"). The district court found the narrative nature of the
answers permssible wunder the circunstances, overruled the
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obj ection, and al | owed Rucker to have a “runni ng objection” to “all
of this Iline of testinony.” Rucker did not object to the
i ntroduction of the tape recordings of the tel ephone conversations
bet ween Rucker and his source, transcripts of those conversations,
or testinony regardi ng the conversations, except to the extent that
the officer was “translating.” Nor did he object to testinony
concerning the circunstances of the controlled buy. Accordingly,
in the absence of an objection, the adm ssion of the evidence
should be reviewed for plain error. See United States v.
Cal verley, 37 F.3d 160 (5th Gr. 1994). Further, trial counse

did not request limting instructions, nor did he request the trial
court to conduct an on-the-record bal ancing of the probative val ue
and prejudicial effect of the evidence challenged on appeal,
mandating a plain error review of these related issues as well

| d.

Under Fed. R Crim P. 52(b), we may correct forfeited errors
only when the appellant shows the follow ng factors: (1) there is
an error, (2) that is clear or obvious, and (3) that affects his
substantial rights. United States v. Calverley, 37 F.3d 160, 162-
64 (5th Cr. 1994)(citing United States v. O ano, 507 U S. 725,
731-37 (1993)). |If these factors are established, the decisionto
correct the forfeited error is within the sound discretion of the
court, and the court will not exercise that discretion unless the

error seriously affects the fairness, integrity, or public



reputation of judicial proceedings. dano, 507 U S at 735-36.
RULE 404(b)

“Evi dence of other crines, wongs, or acts is not adm ssible
to prove the character of a person in order to show action in
conformty therewth. It may, however, be adm ssible for other
pur poses, such as proof of notive, opportunity, i ntent,
preparation, plan, know edge, identity, or absence of m stake or
accident.” Fed. R Evid. 404(Db).

To determ ne whether “other act” evidence was erroneously
admtted, this court nust first determ ne whether the evidence was
“intrinsic” or “extrinsic.” United States v. WIlianms, 900 F.2d
823, 85 (5th CGr. 1990). “Oher act” evidence is intrinsic when it
“I's ‘inextricably intertwwned” wth the evidence used to prove a
crime charged.” United States v. Royal, 972 F.2d 643, 647 (5th
Cir. 1992)(citation omtted). Intrinsic evidence also includes
evidence of acts that “are part of a single crimnal episode” or
“were necessary prelimnaries to the crine charged.” Id. (internal
quotations and citations omtted.) Such evidence is adm ssible to
allowthe jury to evaluate all of the circunstances under which the
def endant acted. 1d.

The Governnent argues that the district court did not err in
admtting the evidence of the controlled buy because it was
intrinsic evidence of the crine charged. W reject the

Governnent’s invitation to characteri ze the evidence as intrinsic.



When Rucker agreed to cooperate with the police and participate in
the controlled buy, he was no |longer acting in furtherance of the
conspiracy. Thus, the controlled buy was not “part of a single
crimnal episode” and is properly characterized as extrinsic. See
Royal , 972 F.2d at 647.

Havi ng determ ned that the controll ed buy was extrinsic to the
of fense charged, we nust next deci de whether the trial court should
have excluded it under 404(b). This court has established a two-
part test to determne the admssibility of Rule 404(b) evidence:
(1) the extrinsic evidence nust be relevant to an i ssue other than
the defendant’s character and (2) the evidence's probative val ue
must not be substantially outweighed by undue prejudice and the
evi dence nust satisfy the other requirenents of Fed. R Evid. 403.2
United States v. Beechum 582 F.2d 898, 911 (5th Cir. 1978); see
also United States v. Bentley-Smth, 2 F. 3d 1368, 1377 & n.11 (5th
CGr. 1993).

A conviction for possession of a controlled substance wth
intent to distribute requires proof that the defendant know ngly
possessed the contraband and intended to distribute it. United

States v. Pineda-Ortuno, 952 F.2d 98. 102 (5th Cr. 1992). The

2Fed. R Evid. 403 provides: “Although rel evant, evidence may be
excluded if its probative value is substantially outweighed by the
danger of unfair prejudice, confusion of the issues, or m sl eading
the jury. " Relevant evidence is “evidence having any tendency
to make the existence of any fact that is of consequence to the
determ nation of the action nore probable or | ess probable than it
woul d be without the evidence.” Fed. R Evid. 401.
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Governnent argues that the evidence of the controlled buy is
adm ssi bl e because it was relevant to an i ssue ot her than Rucker’s
character, that is, to show Rucker’s active involvenment in the
charged conspiracy and to counter Rucker’s counsel’s claim in
openi ng statenents that Rucker “did not even know what drugs were.”
Accordi ng to the Governnent, Rucker’s behavior during the attenpted
controll ed buy tended to show that he knew individuals who could
obtain large quantities of cocaine and that Rucker knew “drug
sl ang.” Because such know edge has a “tendency to nake the
exi stence of [the required nens rea] nore probable . . . than it
woul d be wi thout the evidence,” see Fed. R Evid. 401, we find that
it is relevant, and thus passes the first prong of the Beechum
test.

The next question is whether the probative value of this
extrinsic evidence is substantially outwei ghed by undue prej udi ce.
Ri dl ehuber, 11 F.3d at 523.

The Governnent contends that the evidence of the controlled
buy was not offered to prove Rucker’s character as a drug deal er,
but rather to disarmthe anticipated defense that he knew not hi ng
about the drugs and had been intimdated by Wl son into accepting
the blanme for a crinme of which he had no know edge and i n which he
did not participate. Because Rucker, through his counsel’s opening
argunent, put his know edge of drugs and drug trafficking in issue,

the probative value of the evidence was not outweighed by undue



prejudi ce. Consequently, we hold that it was not error, nuch | ess
plain error, to admt evidence of the controlled drug buy.
Further, even if the evidence had been excluded, the remaining
evi dence pointed overwhelmngly to Rucker’s quilt.

Therefore, we affirm Rucker’s conviction.

AFFI RM



