UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 97-40395
Summary Cal endar

LU S ERNEST SANCHEZ, JR. ,
Pl ai ntiff-Appellant,
VERSUS
FRI ENDSWOOD | NDEPENDENT SCHOOL DI STRI CT,
Def endant - Appel | ee.

Appeal fromthe United States District Court
For the Southern District of Texas

(G 96- CV-608)
Decenber 9, 1997
Before WSDOM WENER, and DENNI'S, G rcuit Judges.

PER CURI AM *

Luis Sanchez, Jr. filed a conplaint against the Friendswood
| ndependent School District in which he alleged that the school
district, in violation of federal and state law, (1) refused to
allow himto graduate, (2) inproperly placed himin an alternative
and isolated l|learning environnent, and (3) denied him various
educational rights, including the right to receive academc,
psychol ogi cal, and devel opnental testing. Wt hout reaching the

merits, the district court dismssed Sanchez's conplaint wth

"Pursuant to 5TH QR R 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in 5THQR R 47.5. 4.



prejudice on the ground that he had violated a | ocal court rule.?
Sanchez appeal s.

Though the district court erred in dismssing the conpl aint on
the basis of its finding that Sanchez violated a | ocal court rule,?
we affirmthe dismssal on other grounds.® Sanchez failed to state
a claimupon which relief can be granted.

I n paragraphs 6 and 10 of his conplaint, Sanchez appears to
assert clains for intentional infliction of enotional distress
based upon the school district’s refusal to allow himto graduate.
The school district is inmmune from such intentional tort suits.?®
Furt hernore, Sanchez has not alleged facts that rise to a | evel of
out rageousness sufficient for a finding that the school district
intentionally inflicted enotional distress upon him?®

Sanchez’s claimthat he was inproperly deprived of academ c,
psychol ogi cal and devel opnental testing appears to fall under the

rubric of the Individuals with Disabilities Act (“IDEA’). Even if

2 The Southern District of Texas Rule 6 requires oppositions
to be filed within 20 days of the filing of a notion. Failure to
respond to a notion will be taken as a representation of no
opposi tion.

3 See John v. State of La. Board of Trustees for State
Col | eges and Universities, 757 F.2d 698, 707-8 (5th G r. 1985); see
al so Stackhouse v. Mazurkiew cz, 951 F.2d 29, 30 (3d CGr. 1991).

4 See Johnson v. Sawyer, 120 F.3d 1307, 1316 (5th G r. 1997).

5> Jones v. Houston I ndependent School District, 979 F.2d 1004,
1007 (5th Cr. 1992)

6 See Quthrie v. Tifco Industries, 941 F.2d 374, 379 (5th Cr
1991) .



Sanchez were entitled to IDEA s protections, his claim nust be
di sm ssed for failure to exhaust adm nistrative renedies.’

Finally, Sanchez did not plead facts sufficient to constitute
a substantive or procedural due process violation. The school
district did not violate Sanchez’s substantive or procedural due
process rights by transferring him to an alternative |earning
environment for disciplinary reasons.?

The district court’s dismssal of Sanchez’s claim wth

prejudi ce i s AFFI RVED.

" Honig v. Doe, 484 U.S. 305, 326-27 (1988); Gardner v. School
Board Caddo Parish, 958 F.2d 108, 112 (5th Gr. 1992)

8 See Nevares v. San Marcos Consolidated | ndependent Schoo
District, 111 F.3d 25, 26 (5th Cr. 1997).
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