UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-40369

DANI EL SOLOVAN,
Pl ai ntiff-Appellant,

VERSUS

JAMES A. COLLINS, Director; CARCL S. VANCE; ELLEN J. HALBERT; ALLEN
B. POLUNSKY, Chairman; JOSHUA W ALLEN, R H DUNCAN, d LBERTO
H NQJIOSA;, JOHN WARD;, ROBERT W LSON, S. O WOODS, JR ; WAYNE SCOIT,

Director, Texas Departnent of Crimnal Justice, Institutional
Di vi sion; JACK GARNER, Warden; ANDY MASSI NG LL; JOHN DOE, |; JOHN
DOE, Il; JOHN DOE, I111; TIM WLKINSON, MCHAEL O GUI N, Captain;

CHARLES POVELL; LARRY MCGUI RE; JANI E COCKRELL; BRUCE ROSEBERRY;
JEFFERY CALFEE; DAWN GROUNDS; CHRI STOPHER BELL,, Telford Unit
enpl oyee; STANLEY MELVIN, Telford Unit enployee; ROBBIE PROCTOR,
Tel ford Unit enpl oyee,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
For the Eastern District of Texas

(5:96-C 148)
June 26, 1998

Bef ore REAVLEY, DeMOSS and PARKER, Circuit Judges.

PER CURI AM ~
Proceeding pro se and in forma pauperis (“IFP"), Daniel

"Pursuant to 5TH QR R 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in 5THQR R 47.5. 4.
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Sol oman, Texas inmate #319470, filed a civil rights conplaint
agai nst various Texas Departnment of Crimnal Justice (“TDCI]")
officials and nenbers of the Texas Board of Crimnal Justice.
Sol oman alleged a violation of the Eighth Amendnent based on the
defendants’ failure to protect hi mfromthe foll ow ng circunstances
arising from events at the TDC) Telford Unit: 1) the physica
design of the Telford Unit; 2) the neans by which inmtes were
assigned custodial classifications; 3) the lack of training for
guards in detecting instances of assault, sexual abuse, and
extortion rackets within the general popul ation of prisoners; 4)
Sol oman’ s assignnents to general popul ation, although Sol onan was
physi cal | y di sti ngui shabl e as vul nerabl e and a potential victimas
wel |l as having a history of receiving i nmate assaults; 5) the |ack
of proper supervision at the Telford Unit; 6) several innate
assaul ts agai nst Sol onon in 1995, sone resulting in stab wounds; an
excessi ve-use-of-force incident in Novenber 1995 which resulted in
a fal se disciplinary charge agai nst Solonman and the | oss of good-
time credit; 7) the danger faced by Solonon by being placed in
adm ni strative segregati on (“ad-seg”) housing wth i nmat es assi gned
there for security reasons instead of for protective custody; and
8) alteration of Soloman’s prison record to indicate incorrectly
that his ad-seg custody is for security reasons and not for
protective reasons.

The district court dismssed the conplaint pursuant to 28
US C § 1915(g), finding that Solonon had filed at |east three

prior civil rights suits which were di sm ssed as frivol ous and t hat



his allegations failed to denonstrate that Soloman “is in inm nent
danger of serious bodily injury.” 8 1915(g). The dism ssal was
W t hout prejudice and provided that the judgnment woul d be vacated
if Solonon paid the filing fee wwthin thirty days fromthe entry of
j udgnent . After Soloman filed a notice of appeal, the district
court granted himl eave to proceed on appeal | FP and ordered a fee-
paynment schedul e.
ANALYSI S

The district court’s determ nation that 8§ 1915(g) bars Sol oman
from proceeding IFP in a civil action seens incongruous wth the
grant of |leave to appeal IFP. Section 1915(g) provides:

In no event shall a prisoner bring a civil action or

appeal a judgnent in a civil action or proceedi ng under

this section if the prisoner has, on 3 or nore prior

occasions, while incarcerated or detained in any

facility, brought an action or appeal in a court of the

United States that was di sm ssed on the grounds that it

is frivolous, malicious, or fails to state a cl ai mupon

which relief may be granted, unl ess the prisoner is under

i mm nent danger of serious physical injury.

The district court did not err in finding, and Sol oman does
not contest the fact, that he has had at | east three dism ssals on
t he basis of frivol ousness. See Sol oman v. Pittcock, No. 92-CV-519
(E.D. Tex. Jan. 7, 1993); Soloman v. Collins, No. TY-88-238-CA
(E.D. Tex. Aug. 29, 1988); Soloman v. MKaskle, No. H84-41 (S.D
Tex. June 19, 1987).

In light of Soloman’s three strikes, he cannot proceed on
appeal |IFP unless the statutory exception applies, that is, unless

he “is wunder immnent danger of serious physical injury.” §

1915(g); see Adepegba v. Hammons, 103 F.3d 383, 388 (5th Cr.



1996) . This case requires us to determ ne what showi ng nust be
made by a plaintiff who asserts that he should be allowed to
proceed | FP because he is in immnent danger of serious physical
injury. The plain |anguage of the statute |eads us to conclude
that a prisoner with three strikes is entitled to proceed wth his
action or appeal only if heis in inmmnent danger at the tine that
he seeks to file his suit in district court or at the tinme that he
seeks to proceed with his appeal or files a notion to proceed |IFP
See 1915(9).

The only other circuit that has addressed this issue cane to
a different conclusion. The Third Crcuit, in Gbbs v. Roman, 116
F.3d 83 (3rd Cir. 1997), held that an inmate filing a conplaint
pursuant to 8 1915(g) nust allege inmmnent danger at the tine of
the alleged incident that serves as the basis of the conplaint
rather than at the tinme the conplaint was filed. G bbs, 116 F. 3d
at 86. W read the statute to require the inquiry concerning the
prisoner’s danger to be nade at the tinme of the |IFP notion.

In revising 8 1915, the 104th Congress i ntended to di scourage
the filing of frivolous IFP law suits. See H R ReEr., No 104-21, §
202, at 22 (1995). Congress designed the new |FP provision to
require every IFP litigant to pay the requisite filing fees in
full. 28 U S. C 8 1915(b). However, |FP status all ows an i ndi gent
litigant to make periodic partial paynents as his ability to pay
al l ows and does not require full paynent before the litigation goes
forward. Id. If alitigant abuses the IFP privilege, as evidenced

by three “strikes” (dismssals for frivolousness), 8 1915(g) has



the effect of delaying litigation of the nerits of a claimunti
the fee is paid in full.? Wen such a delay threatens “inm nent

danger of serious physical injury,” the litigant will be granted
| FP status in spite of his past abuse and allowed to pay out his
filing fee obligations. In order to inplenent this statutory
schene, we nust determne if danger exists at the tine the
plaintiff seeks to file his conplaint or notice of appeal |FP.
Li kew se, the | anguage of § 1915(g), by using the present tense,
clearly refers to the tinme when the action or appeal is filed or
the nmotion for |IFP status is nade.

Applying this standard to Sol oman, we concl ude that he is not
entitled to proceed with this appeal IFP. He has not alleged, much
| ess established, that he faced i nm nent danger of serious physi cal
injury at the tinme that his notice of appeal was filed. W
therefore REVOKE his | FP status and di sm ss his appeal. The appeal
may be reinstated if Sol oman pays the appeal fees within thirty

days of this dism ssal.

| FP STATUS REVOKED. APPEAL DI SM SSED

2lt is possible that a potential litigant who is denied |FP
status under this provision will not have the ability to pay the
entirefiling feewthinthe statute of l[imtations or, in the case
of an appeal, within the tine for filing an appeal, and wll
t hereby be precluded fromlitigating or appealing his case on the
nerits. This circuit has held the “three strike” provision of §
1915(g) constitutional in spite of this risk. See Carson v.
Johnson, 112 F.3d 818 (5th Cr. 1997).
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