UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

NO. 97-40315
Summary Cal endar

MAURO C. ROSALES
and
LUCI LA SALAZAR RCSALES

Pl aintiffs-Appellants

VERSUS

MARY MARTI NEZ, Individually and as Postnmaster; GREG M CASTILLG,
I ndi vidual ly and as Postal Inspector; G LBERT GALVAN,
I ndi vidual ly and as Supervi sor; ROBERT PANTQJA, Individually and
as Superintendent of Postal Operations; MARVIN T. RUNYON,
I ndi vidual l y and as Postmaster CGeneral; UN TED STATES POSTAL
SERVI CE; UNI TED STATES OF AMERI CA.

Def endant s- Appel | ees

Appeal fromthe United States District Court
For the Southern District of Texas
(B-93-187)

Decenber 18, 1997
Before JOLLY, BENAVI DES and PARKER, Circuit Judges.

PER CURI AM *
l.

FACTS & PROCEDURAL HI STORY

"Pursuant to 5TH CTR. R 47.5, the Court has deterni ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in 5THQR R 47.5. 4.
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M . Rosal es was a postal enployee in Harlingen, Texas, for six
years until he was term nated i n August, 1992, ostensibly for theft
of mail. M. Rosales filed a grievance through the postal
enpl oyees’ uni on, which was rejected as unfounded. Thereafter, on
August 20, 1993, M. Rosales filed this suit in Texas state court
against the United States Postal Service and four postal enpl oyees
in their individual and representative capacities. The conplaint
al l eged a workers’ conpensation retaliation claimunder Texas | aw,
and several <clains under the FTCA (deprivation of protected
property interest wthout due process, negligent and intentional
infliction of enotional distress, defamation of character and
i nvasi on of privacy). The suit was renoved to the United States
District Court on Septenber 10, 1993, where, on unopposed notion of
defendants, the United States of Anerica was substituted as the
sol e defendant in My, 1995. Thereafter, defendants noved for
di sm ssal of the conplaint under Fed. R Gv.P. 12(b)(6), and the
matter was referred to a nmagi strate judge.

Meanwhi l e, M. Rosales had also filed an EEO conplaint with
the postal service alleging sex (nale) and age (52) discrimnation.
The postal service reviewed the conplaint and i ssued a final agency
deci sion on March 10, 1994, finding no discrimnation. That final
agency decision explicitly notified M. Rosal es that he had ninety
(90) days fromreceipt of the final agency decisionto file a civil
action. M. Rosales never filed a separate discrimnation action.
However, on Septenber 14, 1995, at the hearing on Appellees’ notion
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to dismss, over eighteen (18) nonths after the rejection of
Rosal es’ EEO conpl aint and over two (2) years after the origina
conplaint was filed, Rosal es’ counsel requested | eave to anend the
conplaint in this case to add a claim for discrimnation. The
request was denied by the magi strate judge. The nagistrate judge
recommended di sm ssal of Rosales’ conplaint. The district court
adopted the nmmgistrate judge’'s report and recomrendation
di sm ssing Rosales’ conplaint, and this pro se appeal foll owed.

1.

LAW & ANALYSI S
A
St andard of Revi ew
This court reviews di sm ssal of a conplaint under Fed. R G v. P.

12(b) (6) de novo, accepting all well-pleaded facts as true. G een
v. State Bar of Texas, 27 F.3d 1083, 1086 (5th Cr. 1994). The
district court did not err in dismssing Rosales’ conplaint.

B

Wor kers’ Conpensation O aim
Rosal es’ workers’ conpensation retaliation claimunder Texas

| aw was properly dism ssed as Rosales was a federal enployee not
covered by Texas workers’ conpensation |aw. Rat her, Rosales is
covered by the Federal Enpl oyee Conpensation Act. 5 U S.C. § 8101,
et seq., and he did not allege a retaliation clai munder that act.

C.



FTCA C ai ns

Rosal es’ FTCA cl ains were properly di sm ssed as Rosal es fail ed
to exhaust his admnistrative renedies. See 28 U S.C. § 2675(a);
Shah v. Quinlan, 901 F.2d 1241, 1244 (5th Cr. 1990); Houston v.
United States Postal Service, 823 F.2d 896, 902 (5th Gr. 1987),
cert. denied, 485 U S. 1006 (1988). Specifically, Rosal es never
supplied the governnent with “witten notice of his ... claim
sufficient to enable the agency to investigate” the clains, and
Rosal es “never place[d] a value on his ... claim” Frantz v. U. S.,
29 F.3d 222, 224 (5th Cr. 1994). Rosales’ letter to the EECC
signaling his intent to file an age discrimnation clai magainst
the postal service is inadequate to provide the governnment wth
witten notice of his tort clains.

D
Wongful Term nation Caim

Rosales did not claima right to judicial review pursuant to
the Postal Reorganization Act. 39 US C 8§ 101, et seq.
(incorporating the procedural rights of preference eligible
enpl oyees under Chapter 75 of the Cvil Service Reform Act). In
the absence of a right to judicial review established by the PRA
the district court had no jurisdictionto reviewthe nerits of the
personnel action taken by the postal service. Wtzkoske v. United
States Postal Service, 848 F.2d 70, 72-73 (5th Gr. 1988).

Therefore, any wongful termnation claimthat m ght be nmade on



t hese facts is barred.
L1l
CONCLUSI ON
Finding no error in the dismssal of Appellant’s conplaint
under Fed. R Cv.P. 12(b)(6), we affirm

AFF| RMED.



