IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-40289
Summary Cal endar

VENDELL M ROBERSON,
Pl ai ntiff-Appellant,

ver sus

VEXFORD HEALTH SERVICES, INC.; LORA H SHAW LWVN
DOES, 1 THROUGH 10, Unknown Def endants, Incl usive,

Def endant s- Appel | ees.

Appeal fromthe United States District Court for the
Southern District of Texas

(C- 96- CA- 411)

Decenber 31, 1997
Bef ore GARWOOD, DeMOSS and PARKER, Circuit Judges.”’

PER CURI AM

Wendell M Roberson, Texas inmate #443120, proceeding pro se
and in forma pauperis (IFP), appeals the dism ssal of his civi
rights lawsuit agai nst Wexford Health Services, Inc., Nurse Lora

Shaw, Roche Bi onedi cal Laboratories, and ot her unknown def endants.

"Pursuant to 5THCQR R 47.5 the Court has determned that this
opi ni on shoul d not be published and is not precedent except under
the limted circunmstances set forth in 5THAQR R 47.5. 4.



Roberson alleged in the district court that the defendants forced
himto give blood for testing, defanmed him by publishing false
positive results of the blood test, and delayed in providing the
results of a blood test. Roberson alleged that the defendants
conspired to use himfor nedical experinentation and violated his
constitutional rights to due process, to be free fromunreasonabl e
searches, to privacy, and to assenbly. Roberson al so raised
numer ous purported causes of action under state |aw.

Fol | owi ng a Spears! hearing, the district court dismssed al
of Roberson’s clains with prejudice, as frivolous, pursuant to 28
U S C 8 1915(d), now section 1915(e)(2)(B)(i). The district court
determ ned that Roberson’s factual allegations did not state a
constitutional violation.

On appeal, Roberson fails to reassert his clainms that the
defendants violated his right of assenbly and that the defendants
intentionally gave hi mfal se positive blood test results. Roberson
has abandoned these clains by failing to assert themin this Court.
See Brinkmann v. Dallas County Deputy Sheriff Abner, 813 F.2d 744,
748 (5th CGr. 1987) (issues not asserted on appeal are abandoned).
Also, by failing to brief properly his claimthat the defendants
violated his Fourth Amendnent rights, Roberson has abandoned t hat
claimas well. See Evans v. City of Marlin, Texas, 986 F.2d 104,

106 n.1 (5th Gr. 1993) (issues not raised or briefed are

Spears v. McCotter, 766 F.2d 179 (5th Cir. 1985).
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consi dered abandoned); Yohey v. Collins, 985 F. 2d 222, 224-25 (5th
Cr. 1993) (party may not adopt previously filed argunents by
reference).

Roberson’s contention that his case was di sm ssed on summary
judgnent is erroneous. The district court dism ssed his case under
section 1915(e)(2)(B)(i). Roberson was notified that the Spears
hearing woul d i nvolve the presentation of evidence. Roberson was
afforded a thorough Spears hearing; he has not shown that the
district court erred by failing to allowhimto further devel op his
clains factually. See Spears, 766 F.2d at 181-82 (purpose of
Spears hearing is to allow a pro se plaintiff to develop his
allegations factually so district court can determ ned whether
plaintiff has alleged an arguable constitutional claim.

Roberson is m staken in his contention that the district court
cannot dismss a 42 U S.C. §8 1983 lawsuit if part of the filing fee
has been paid. Section 1915(e)(2) provides that notw thstandi ng
the paynent of any filing fee or a portion thereof, the district
court shall dismss cases, at any tine, that are determned to be
frivolous or that fail to state a claim

Roberson |acks standing to challenge the alleged use of
inmates for nedical experinentation. See Wendt v. Lynaugh, 841
F.2d 619, 619 n.1 (5th Gr. 1988) (inmate had no standing to assert
claimthat sone other prisoners were being forced to work beyond

their physical capabilities). Roberson’s conclusional allegations



t hat the defendants conspired to use him for medi cal
experinentati on do not support an action under section 1983. See
Wl son v. Budney, 976 F.2d 957, 958 (5th Cr. 1992).

The district court’s denial of Roberson’'s clains that the
def endant s del ayed i n provi di ng nedi cal treatnent, m sdi agnosed him
by reporting to hima fal se positive blood test result, defaned him
by publishing his fal se positive blood test result, and i nvaded hi s
privacy by forcing himto give blood is affirnmed for essentially
the reasons stated by the district court. See Roberson v. Wxford
Health Services, Inc., No. C96-CA-411 (S.D. Tex. Dec. 19, 1996).

The district court properly refused to exercise suppl enental
jurisdiction over Roberson’'s state |aw clains. 28 U.S.C. 8§
1367(c)(3); Rhyne v. Henderson County, 973 F. 3d 386, 395 (5th Gr
1992). However, the judgnent of the district court will be anended
to dism ss Roberson’s state law clains wthout prejudice. See
Hamill v. Wight, 870 F.2d 1032, 1038 (5th Cir. 1989) (nodifying
di sm ssal of state lawclaimto be w thout prejudice, except as to
filing in federal court). The judgnent is hereby nodified
accordi ngly.

The district court’s dismssal wth prejudice of Roberson’s
federal clains was proper because Roberson’s all egations coul d not
be cured by anendnent. See Graves v. Hanpton, 1 F.3d 315, 318-19
(5th Gr. 1993) (if the allegations in the conplaint are legally or

factually insufficient and cannot be cured by an anmendnent, an | FP



di sm ssal nmay be with prejudice).

The judgnent is MODIFIED to be a dismssal w thout prejudice
as to the state law clains only; the dismssal with prejudice of
all other clains is affirmed without nodification. As so nodified,

the judgnent is AFFI RVED



