IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-40191
Conf er ence Cal endar

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,

vVer sus
MANLI O FI ORE,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Eastern District of Texas
USDC No. 1:96-CR-73-2
Cct ober 22, 1997
Before POLI TZ, Chief Judge, WENER and DENNI'S, G rcuit Judges.
PER CURI AM *

Manlio Fiore pleaded guilty to possession with intent to
distribute heroin. He appeals his sentence, contending that the
district erred by: (1) failing to adnoni sh hi mthat sentencing
discretion would be limted by the application of the Sentencing
Guidelines, (2) finding himto be a career offender w thout

giving prior notice of that enhancenent, (3) failing to adnonish

hi mthat he faced punishnent as a career offender, (4) overruling
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his objection to the career-offender enhancenent, (5) treating
the prior convictions as related, and (6) failing to conply with
21 U.S.C. § 851.

The record belies the contention that the district court
failed to adnonish Fiore that sentencing discretion would be
limted by the application of the Sentencing Guidelines. The
contention that the district court failed to conply with 21
US C 8851 |likewise is neritless. Section 851 does not apply to
a def endant whose sentence is enhanced under the sentencing
gui delines—+n this case, pursuant to the career offender
provisions of US. S .G 8§ 4B1.1 —provi ded the enhanced sentence
is wwthin the statutory range, as is the case at bar. See United
States v. Marshall, 910 F.2d 1241 (5th Gr. 1990).

A career offender is defined as one who is at |east 18 years
old at the time of the instant offense; the instant offense is a
fel ony and involves either violence or a controlled substance
of fense; and the defendant has at |east two prior felony
convictions involving either a crinme of violence or a controlled
substance. U S S G 8 4B1.1. Fiore cones wthin this
definition.

Fiore’s sentence was not inposed in violation of the law, is
not the result of a m sapplication of the Sentencing CGuidelines,
and is not plainly unreasonable. United States v. D Marco, 46

F.3d 476 (5th Gr. 1995). AFFIRMVED



