UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 97-40185
Summary Cal endar

CHARLES SI MMONS; ROLAND CARMEN,
Pl ai ntiffs-Appellants,
VERSUS
ROTHE DEVELOPMENT, | NCORPORATED,
Def endant - Appel | ee.

Appeal fromthe United States District Court
For the Southern District of Texas

G 95-Cv-721
Novenber 28, 1997

Before WSDOM W ENER, and DENNI'S, G rcuit Judges.
PER CURI AM *

Charles Simons and Roland Carnen filed suit against their
enpl oyer, Rot he Devel opnent, I nc., alleging that Rot he
di scrimnated against themin violation of Title VII, 42 U S.C. 8§
2000e et seq. and 42 U.S.C. 8 1981. The district court granted
summary judgnent in Rothe's favor. Simmons and Carnen now appeal .
We affirm

First, the plaintiffs argue that the district court inproperly

dismssed their Title VII clainms on the ground that they were filed

"Pursuant to 5TH QR R 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THQR R 47.5. 4.



nmore than 90 days after their counsel received right-to-sue letters
fromthe EEOCC. W agree with the district court’s concl usion that
the suit was untinely filed. The 90-day filing period established
by 42 U S. C. 2000e-5(f)(1) begins to run on the date that the EECC
right-to-sue letter is delivered to the claimant or to the offices
of formal | y-desi gnat ed counsel for t he cl ai mant . ? The
uncontroverted summary j udgnent evi dence shows that the plaintiffs’
attorney filed suit nore than 90 days after the right-to-sue
letters issued on behalf of Carnmen and Sinmons were delivered to
his office. The district court properly dismssed the plaintiffs’
Title VII clains with prejudice.

Second, the plaintiffs argue that the district court abused
its discretion in denying their Mtion to Abate and Mtion to
Extend Ti ne. In filing these notions, the plaintiffs sought
additional tinme both to take several depositions and to respond to
the defendant’s Second Mdtion for Summary Judgnent.?3 As the
district court noted, however, the plaintiffs failed to offer any
reasonabl e explanation for not conpleting enough discovery to
respond adequately to the defendant’s notion.* Mor eover, the
plaintiffs have failed to show how the requested discovery woul d

have defeated the defendant’s nmotion. The district court did not

2 Ringgold v. National Maintenance Corp., 796 F.2d 769, 770
(5th Gr. 1986); see also Irwin v. Departnent of Veteran Affairs,
498 U.S. 89 (1990).

3 The plaintiffs’ 42 U.S.C. § 1981 cl ai ns remai ned out st andi ng
after the district court dismssed their Title VII clains.

4 The plaintiffs’ attorney did not request a single deposition
until 13 nonths after suit was fil ed.
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abuse its discretion in denying the plaintiffs’ notions.

Finally, the plaintiffs argue that the district court
i nproperly granted summary judgnent in Rothe’'s favor on their 42
U S C § 1981 cl ains. The plaintiffs’ all egations of
di scrimnation, however, are inadequate to survive summary
judgnment. Rothe satisfied its burden of production by proffering
| egitimate, nondi scri m natory reasons for its al | egedl y
discrimnatory action.® The plaintiffs, on the other hand, did not
present conpelling evidence to suggest that these reasons were
pretextual .® There is no genuine issue of material fact in the
record before us that woul d preclude sunmary judgnent.

AFFI RVED.

> See Aitsky v. Spencer Gfts, Inc., 964 F.2d 1471 (5th Gr
1992) .

6 See Singh v. Shoney’'s, Inc., 64 F.3d 217 (5th Cr. 1995).
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