UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 97-40180

JOHN THOVAS BAGLEY
Pl ai ntiff-Appellant,

VERSUS

WAYNE SCOTT, ETC., ET AL
Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Eastern District of Texas
(6: 96- CV-460)

Novenber 19, 1997
Bef ore REYNALDO G GARZA, KING and BENAVIDES, Circuit Judges.

PER CURI AM !

This is an appeal froma ruling by the United States District
Court for the Eastern District of Texas, Judge WIlliam M Steger,
presiding, affirmng a decision by Magistrate Judge Judith K
Quthrie to dismss with prejudice a civil rights suit filed by the
Appel  ant, John Thomas Bagley (“Bagley”). Upon review of the
pl eadi ngs, briefs, and record on file, we AFFIRM the decision of
the district court in part and REVERSE AND REMAND i n part.

Backgr ound

IPursuant to 5TH QR R 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in 5TH QR R 47.5. 4.
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The Appel |l ant, John Thomas Bagl ey, Texas Prisoner No. 652853,
filed a 81983 civil rights suit against the Defendants, Texas
Departnent of Crimnal Justice (“TDC)”) Director Wiwyne Scott
(“Scott”), TDCJ Skyview Unit Seni or Warden Shar on Di shongh (*Warden
Di shongh”), and TDCJ enpl oyee Dr. Laurence Taylor (“Dr. Taylor”),
regarding his treatnent at the Skyview Psychiatric Unit
(“Skyview' ). Bagley clains that the Defendants violated his rights
under the Fourth, Fifth, Sixth, E ghth, N nth, Tenth, and
Fourteenth Amendnents of the United States Constitution, as well as
Article | of the Texas Constitution and the Cvil R ghts Act of
1871. Pursuant to these allegations, Bagley filed a 81983 suit
agai nst the Defendants.

Magi strate Judge Judith K QGuthrie allowed Bagley to proceed
in forma pauperis, and following a Spears! hearing, reconmended
that the District Court dism ss the conplaint pursuant to 28 U. S. C
81915A(b) (1). Bagl ey objected to this, but the District Court,
after a de novo review, overruled Bagley’'s objections, and
di sm ssed the conplaint with prejudice.

Bagl ey states that he was confined at Skyview for a nenta
heal th evaluation from October 27, 1995, to Novenber 3, 1995

Bagl ey has been diagnosed as a paranoid schizophrenic, wth

Spears v. McCotter, 766 F.2d 179 (5th Cir. 1985)(establishing
courtroom hearing as substitute for notion for nore definite
statenent in pro se cases), overruled on other grounds, Neitzke v.
Williams, 490 U S. 319, 324 (1989).
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del usi ons of persecution. In his brief, Bagley says that he was
confined because he wal ked “to the |left of a [yellowline] painted
upon the floor of the Estelle Unit, wthout attenpting to harm

mysel f or others... Despite the vagueness of this statenent and
t he Defendants’ unexplained failureto file a brief in this appeal,
we were able to glean fromthe evidence in the record that Bagl ey
was transported to Skyview because he nmanifested del usional
behavi or.

Bagley clains that everything in his cell at Skyview,
i ncluding the spigot from which he was supposed to get drinking
water, was covered in dried human excrenent, which was not his.
Bagl ey states that he conplained of this, and two days later, an
inmate canme to clean the cell, but nerely sneared the excrenent
around with a nop. Bagley alleges that these conditions caused him
to devel op rashes and small tunors on face, hands, and feet, and
t hese conditions constituted abuse and a violation of his civi
rights. Regarding this issue, the Defendants offered the affidavit
of Warden Di shongh regardi ng the standard operating procedure for
daily cleaning of inmate cells and the extensive sanitization of
cells in preparation for new innmates. The information in this
af fidavit, though not specific to Bagley' s case, would tend to show
that if normal cleaning procedures were followed (and there is no
i ndependent evidence to show they were not), Bagley's cell would
have been clean when he entered it and cleaned regularly
thereafter. Also, Nurse Mdlly Johnson (“Nurse Johnson”) testified
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at the Spears hearing that Bagley’'s nedical records showed he
suffered fromathlete's foot and had a ganglion cyst renpoved from
his thunmb, and that this cyst was unrelated to any unsanitary

conditions in Bagley s cell.

Bagley also alleges that he was forcibly nedicated wth
psychotropi c drugs. Bagley signed papers stating that he did not
want to take psychotropic drugs (it should be noted that the files
on this are sonewhat illegible, but we will assune that his refusal
i ncl uded injections of psychotropic drugs). Bagley states that he
did not resist the “use of force teani because he feared he woul d
be beaten if he refused to take the drugs. Bagley clains that he
has had various adverse reactions to the psychotropic drugs,
including heart palpitations, pain and ringing in his ears,
vertigo, foul breath, and other naladies. During the Spears
hearing, Nurse Johnson was asked what the procedure was for
forcibly nedicating a patient with psychotropic drugs. She stated
that two doctors had to agree in witing that a patient needed to
be forcibly nedicated. She further stated that Bagley s nedical
records show that Bagley “refused his oral nedication and that the
doctors had ordered injectable by force if he refused the oral, he
did refuse the oral but he took the injections wthout any probl em
at all.” Wen the magi strate asked further about the procedures

used, Nurse Johnson replied that she did not have all of Bagley’'s



records from Skyvi ew.

As stated, Bagley clains he did not want to be treated with
the psychotropic drugs and that he did not resist the injections
only because he feared for his safety. He states this in his brief
and testified to this in the Spears hearing. The other TDCJ

enpl oyees who testified at the hearing nmade it clear that they did

not have personal know edge of the forcible nedication procedures
at the facility.

Magi strate Judge Guthrie dism ssed the clains against Scott
because Bagley did not allege any facts which would support a
theory of vicarious liability inplicating Scott in the alleged
constitutional violations. Simlarly, the clains against Warden
Di shongh were di sm ssed because Bagl ey al |l eged no unconsti tuti onal
act or om ssion on Warden Dishongh’s part and she could not be
i abl e under 81983 based on theories of respondeat superior.

Magi strate Judge GQuthrie determned that the forcible
medi cation clainms should be dismssed on the ground that while
Bagl ey refused to take the drugs orally, he subsequently agreed to
the injections and did not informmedi cal personnel that he refused
to do so. Bagley’'s claim against Dr. Taylor? was therefore

di sm ssed. As a result of the above dismssals, the nmagistrate

2Dr. Taylor was referred to, nysteriously, as “Dr. Stanley” in
the magi strate’s recomendati on.



held that Bagley's clainms |acked a basis in |aw and reconmmended
that the district court dismss his clains as frivol ous pursuant to
28 U S.C  81915A(b)(1). The district court adopted the
recomendati on and di sm ssed the suit with prejudice.
St andard of Revi ew

The Prison Litigation Reform Act anmended 28 U. S.C. 81915 to
require the district court to dismss in forma pauperis prisoner
civil rights cases if the court determnes that the action is
frivol ous, nmalicious, or does not state a claimupon which relief
may be granted. 28 U.S.C. 81915(e)(2)(B); see also 28 US.C
81915A(b)(1). A conplaint filed in forma pauperis may be di sm ssed
if it lacks an arguable basis in fact or |aw 28 U. S C
81915(e)(2)(B); Eason v. Thaler, 14 F.3d 8, 9 (5th Cr. 1994). A
conplaint lacks an arguable basis in law if it is based on an
i ndi sputably neritless legal theory, such as if the conplaint
alleges the violation of a legal interest which clearly does not
exi st. Neitzke v. Wllianms, 490 U S. at 327. An action is
frivolous if it lacks an arguable basis in fact or inlaw. G aves
v. Hanmpton, 1 F.3d 315, 317 (5th Cr. 1993). This court reviews a
81915 di sm ssal for abuse of discretion. 1d.

Di scussi on and Anal ysi s

Bagl ey testified that he filed suit agai nst Wayne Scott, the

Director of the Texas Departnent of Crimnal Justice,

Institutional D vision, because, according to Bagley, Scott’s



position as Director makes hi mresponsi ble for what occurs in the
prison system In order to successfully plead a cause of action
under 81983, a plaintiff nust enunciate a set of facts which
illustrate a defendant’s participation in the wong all eged.
Jacquez v. Procunier, 801 F.2d 789 (5th G r. 1986). Bagley has
not even alleged that Scott personally took part in the events in
question. The only other way he could be inplicated is if Scott
was vicariously liable due to his supervisory capacity, under a
theory of respondeat superior. Respondeat superior does not
apply in 81983 actions. WIlliams v. Luna, 909 F.2d 121, 123 (5th
Cir. 1990); Bush v. Viterna, 795 F.2d 1203, 1206 (5th Cr. 1986).
Therefore, Bagley’'s argunent |acks a | egal basis, and di sm ssal
by the district court was appropriate and within its discretion.
Eason, 14 F.3d at 9; Gaves, 1 F.3d at 17.

Simlarly, Bagley files suit against Warden Di shongh because
she is warden of the Skyview Unit and is, in his view,
responsi bl e for anything that happens there. Wile it is true
that horrible prison conditions that deny a prisoner “the m ninma
civilized neasure of life's necessities” can constitute an Eighth
Amendnent violation, a prisoner must allege that the prison
officials acted with a cul pable state of m nd, which includes
del i berate indifference. WIson v. Seiter, 501 U S. 294, 298
(1991). However, even if we assune that the conditions in the

cell are as Bagley said they were (a fact which was never



proven), and that these alleged conditions constituted an Eighth
Amendnent violation (a matter which we do not pass on at this
tine), Bagley failed to allege facts |inking Warden Di shongh to
the conditions in the cell. He is essentially arguing the sane
respondeat superior theory which is unavailable to himin his
suit against Scott, and as such, the district court properly

di sm ssed his claimagai nst Warden Di shongh. W, therefore,
affirmJudge GQuthrie’ s decision to dismss the clains against
War den Di shongh.

Bagl ey also clainms that he was involuntarily treated with
psychotropi c drugs during his incarceration, and that such
treatnent violated his Constitutional rights. He filed suit
agai nst Dr. Tayl or based on this theory. The Suprene Court has
stated that, under the Due Process C ause, prison inmates have a
significant liberty interest in avoiding the unwanted
adm ni stration of psychotropic drugs. Washington v. Harper, 494
U S 210, 221 (1990). However, a prisoner may be treated with
such drugs against his will if he “is dangerous to hinself or
others and the treatnent is in the inmate’s nedical interest.”
ld. at 227. |In Harper, the Court found that principles of due
process were satisfied if the follow ng occurred before an innate
was made to take psychotropic drugs involuntarily: a psychiatrist
anal yzed hi mand recommended drug treatnent, a hearing was held

before an i ndependent group of doctors and adm nistrators, and



the inmate received prior notice of the hearing. 1d. at 215-216.
Further, the inmate should be given an expl anati on of the need
for medication, an opportunity to present evidence and w tnesses,
an opportunity to cross-exam ne adverse w tnesses, and the
assi stance of an independent |ay advisor who understands the
i ssues involved. Id. at 216

Bagley clains his rights were viol ated because he was not
given the type of notice and hearing required under Harper.
However, the Harper requirenents are not triggered when the drug
treatnent is voluntary. Magistrate Judge Guthrie cited an
unpubl i shed case of this Crcuit, Pugh v. Collins, No. 96-40306
(5th Gr. Novenber 21, 1996) (unpublished) as the basis for her
di sm ssal of the clains against Dr. Taylor. |In Pugh, this
Circuit held that the Due Process protections of Washi ngton v.
Harper are not inplicated if there is no refusal or objection,
duly communi cated to prison officials, regarding the ingestion or
i njection of psychotropic drugs. The facts in Pugh are simlar:
an inmate in Skyview executed a witten refusal to take
psychotropic drugs orally, did not refuse to take such drugs via
injection, and sued after the fact. In Pugh, the magistrate held
that these facts did not constitute a Due Process violation under
Har per, and we affirned.

However, Pugh is not conpletely on point because Bagley did

execute a witten refusal for the injections, and nore
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inportantly, the notes of the staffers are not conpletely clear
as to whether they knew of Bagley’'s refusal to take the
psychotropic drugs. Indeed, it is possible that they did know of
the refusal, and that he communi cated such a refusal on the spot.
|f so, the hurdle of voluntary consent was not overcone, and the
staffers woul d have been precl uded under Harper from giving
Bagl ey the nedication. As stated, the notes are unclear on this
point, and further investigation is necessary.

Bagl ey is a paranoid schizophrenic in need of psychiatric
assi stance. Such assistance sonetines requires drug therapy. W
realize this, and we do not wish to add any procedural hurdles
over and above those set by the Suprene Court in Harper, nor do
we retreat fromour decision in Pugh. The problemis, the
evidence in the record is not clear as to whether the “use of
force teanf was aware of Bagley’'s refusal to take the
psychotropi c nedication. The notes of the staffers on this issue
may in fact point to such an awareness of Bagley’'s refusal,
t hereby opening the door to suit. W do not pass on the
subst ance of the evidence or on whether or not Bagley did or did
not refuse treatnent in such a way as to trigger the Harper
requi renents, nor do we pass on whether the actions of the
Def endants passed Constitutional nuster in this matter. W
sinply believe the evidence before us is not clear enough to

affirmJudge Guthrie’ s decision to dism ss Bagley's clains on
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this issue with prejudice. Had the state or Dr. Tayl or dei gned
to send a brief, these matters could concei vably have been
clarified, but alas, this did not occur, so we do not have the
benefit of an explanation on this matter. Therefore, Bagley’'s
i nvoluntary nedi cation claimagainst Dr. Tayl or under 81983
shoul d not have been so summarily di sm ssed, and we reverse and
remand for further investigation and proceedings on this issue.
Concl usi on

G ven the foregoing, we believe that the district court did
not abuse its discretion in regard its dismssal of the clains
agai nst Scott and Warden D shongh, and we AFFIRMthe deci sion of
the district court on those issues. W do not believe that the
facts surrounding the involuntary nedication claimare so clear,
however, and we REVERSE AND REMAND for further proceedi ngs on
t hat i ssue.

AFFI RVED | N PART, REVERSED | N PART.
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