UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-40021
Summary Cal endar

KENAN DENI ZCl LI K TI CARET VE SANAYlI A. S. | STANBUL, as owners of the
MV NAZLI POYRAZ,

Pl ai ntiff-Appellant,
vVer sus
1207 CAO LS MORE OR LESS OF HOT RCOLLED STEEL,
Def endant ,
TUBERI A NACI ONAL, S. A DE C. V.,
Cl ai mant - Appel | ee.
Kok A AR A Ak kkkkk kAR A Ak ok k ok ok kAR Ak ok ok ok kAR Ak hkkkkk kA A A Ak ok h kK ko k kA
TUBERI A NACI ONAL, S. A DE C. V.,
Pl ai ntiff-Appellee,
vVer sus

THE CARGO VESSEL NAZLI POYRAZ, her engi nes, tackle, apparel, etc.
in rem

Def endant ,
KENAN DENI ZCl LI K TI CARET VE SANAYlI A. S. | STANBUL

Cl ai mant - Appel | ant .

Appeal fromthe United States District Court
for the Southern District of Texas
Brownsvill e D vision
(No. 94-CV-216)

Septenber 5, 1997

Bef ore REYNALDO G GARZA, STEWART, and PARKER, Circuit Judges.



PER CURI AM *

The owner of the MV NAZLI POYRAZ, Kenan Deni zcilik Ticaret Ve
Sanayi A. S. Istanbul (“Kenan”), appeals a magi strate judge’ s order
requi ring that Tuberia Nacional, S.A de C V. (“Tuberia”), be paid
t he sum of $52,694.70, plus interest, for danage caused to certain
steel coils the vessel was transporting to the Port of Brownsville.
The only issue in this appeal is whether Tuberia bore the risk of
loss to the coils and therefore has standing to sue Kenan. After
reviewing the opinion of the magistrate judge, the argunents of
both parties, and the relevant |aw, we conclude that the risk of
| oss rested with the buyer and accordingly affirmthe judgnent of

the magi strate judge.

| .

On March 25, 1994, Tuberia, a Mexican corporation doing
business in Mnterrey, placed an order for a quantity of steel
coils with Ferrostaal Metals Corporation (“Ferrostaal”), with a
purchase price just over $ 3 mllion. Paynment would be
acconpl i shed by neans of an irrevocable letter of credit in favor
of Ferrostaal, payable on sight drafts by the Banco Naci onal de
Mexi co (“Bananmex”). The steel was | oaded onto the MV NAZLI POYRAZ

in St. Petersburg, Russia and Ferrostaal was issued a clean bill of

" PURSUANT TOSTHCQR R 47.5, the court has determ ned that this
opi ni on shoul d not be published and is not precedent except under
the limted circunstances set forth in 5THGQR R 47.5. 4.
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| ading. On June 28, 1994, Ferrostaal presented the bill of |ading
and ot her docunents to Bananex which, on July 5, paid Ferrostaal
for the steel. The letter of credit defined the shipping terns as:
“C AND F LANDED, BROMSVI LLE, TEXAS.”

In the neantinme, the MV NAZLI POYRAZ had left St. Petersburg
bound for Houston, for an interim stop, and then to Brownsville.
Bet ween Houston and Brownsville, fuel oil |eaked in the vessel and
caused damage to sone of the coils. The vessel reached Brownsville
on July 8. After being unloaded, the coils were sent to Tuberia's
plant in Monterrey where they were cleaned. Tuberia brought this
suit to recover the costs it incurred in repairing the goods. The
case went to trial before a nmagistrate judge, the Honorable John
Wn Bl ack, and a judgnent was rendered in favor of Tuberia. 945 F.
Supp. 1040 (S.D. Tex. 1996). The magi strate judge held, inter
alia, that the risk of loss to the cargo passed fromFerrostaal to
Tuberia before its arrival in Brownsville, thereby providing
Tuberia with standing to recover from the vessel the resulting
damages. This, as nentioned above, is the only i ssue Kenan raises

on appeal .

.
The parties agree that the governing lawis the Texas version
of the Uniform Comrercial Code, codified at Tex. Bus. & Com Code

Ann. 88 1.01 et seq. The mmagistrate judge determ ned that § 2.320



governed resolution of this issue. This section provides neaning
tothe ternms “C.I.F.” and “C & F” as they are used in transactions
for the sale of goods. Under the Code, a C & F contract neans that
the cost of the goods includes cost and freight to the naned
destination; it differs froma CI.F. contract only in that the
[atter includes the cost of insurance. Tex. Bus. & Com Code Ann.
§ 2.320(a). The risk-of-loss effect of a CI1.F. contract under
Texas | aw was di scussed in Steuber Co. v. Hercules, Inc., 646 F.2d
1093 (5th Cr. Unit A 1981). W held that the Texas UCC shifts the
risk of loss fromthe seller to the buyer at the point where the
seller presents conform ng docunents and is paid. This holding is
inaccord wwth the official coments to this section, which provide
that the buyer bears the risk of loss after the seller has
performed all of his obligations under a C1.F. contract. Tex.
Bus. & Com Code § 2.320 cnt. 1. The comments al so state that the
sane rule obtains for C & F contracts. Tex. Bus. & Com Code §
2.320 cnt. 16. Kenan is unable to point us to any subsequent cases
of our court or of the Texas courts which suggest that the hol ding
in Steuber Co. is no longer good law"’ W agree with the

magi strate judge that, as a C& F contract, the risk of | oss passed

Kenan’s citation of Rheinberg Kellerei v. Brooksfield Nat’|
Bank of Comrerce, 901 F.2d 481 (5th Gr. 1990), is off the mark.
Anmong ot her things, we stated in that case only that by the tine
the goods arrived at Houston risk of |oss had shifted. W nade no
determnation as to when the risk shifted since that was
unnecessary to the resolution of any issue in that case.
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to Tuberia upon Ferrostaal’s presentation of conform ng docunents.

Kenan argues, however, that this is not the end of the
inquiry. It states that the parties to a C & F contract are free
to arrange alternate risk-of-loss provisions and that they have
done so in this case. W agree with the first proposition, that
the parties were free to negotiate di fferent burdens, but we cannot
concur in the second. Kenan is unable to point to anything
suggesting that the parties arranged any other terns. In fact, the
magi strate judge found that the parties’ actions made it cl ear that
this indeed was their understanding of the agreenent. Moreover
Kenan’ s suggestion that anot her Code section, whether it be § 2.509
or 8 2.510, controls is wthout basis; neither section negates the
effect of 8§ 2.320.

In light of the foregoing, the judgnent is affirned.

AFFI RVED.



